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ADVERTISEMENT. 


®,, 


of 157, are deſired to keep th-Book ſtitched as it is delivered, becauſe 
the Collector is to continue, — loſs of time, to publiſh as many more as 
will compoſe a Volume fit for binding : The Continuation will be printed upon 
the ſame ſort of Paper and with the ſame Type, and the Pages and Dates of the 
Deciſions will be regularly continued; and new Indexes of the Matter and 
Names will be then publiſhed. The Collector is afterwards to go on, yearly, to 
publiſh a great Number of the Decifions, lk = brought them to the pre- 
ſent Time, and ſo long thereafter as he ſhall continue to collect t 
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To the RIGHT HonouURaBLR, 


 Doxcax FoRBES of Culloden, 


Lord Preſident of the Seſſion, 


| This Collection of DECISIONS is, 
hy | With the greateſt Reſpect, 


. DEDICATED by 
His LORDSHIP's 


moſs Obliged, 


moſt Obedient, 


and moſt Humble Servant, 


Joun EpGak. 
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OF HE 
NAMES of Purſuers and Defenders. 
: A 
| | Page 
A Dair (Margaret) againſt John Adair, | 149 
Arbuthnots (John and Mr. James) againſt the Viſcount of Arbuthnot, 1 5 
| B 
Baillie (Mr. James) againſt Gordon of Carleton, >. 44 
Borthwick (Elizabeth) againſt Fohn Scot, : 97 
Bowhill Lord (Repreſentatives of) againſt the Creditors of Gala, 43 
Boyle (Adam) againſt the Magiſtrates of Forres, 73 
Brisbane (Dr. Thomas) againſt Mr. Thomas Harvey, 38 
Brodie (Ludovick) againſt George Dunbar, 54 
Brown (Archibald) againſt Sir John Sinclair, 123 
Brown and Moſman, againſt Baskett, all the King's Printers, 190 
Bruces and Cleland, againſt Stewart and Campbell, 191 
Buccleugh (Dutcheſs of) againſt John Donall, 165 
Buntyne of Ardoch, againſt Walter Blair and Company, 5 & 4 
+ ; ; C 
Calder (Sir Thomas) againſt Colin Mackenzie, „5 42 
Callendar of Craigforth, againſt Alan and Macclellan, | 158 
Campbell (James) againſt the Creditors on the Equiyalent, | 194 


Campbell (John) againſt Fames Farquhar, 


Campbell (the Children of Captain Matthew) againſt Campbell of Shawficld, 164 


Carlyle (Sarah) againſt the Creditors of Eafter-Ogle, 152 
Carſtairs of Radairny, againſt Brown and Fothringham, 10 
Cockburn (Relict of Baillie Archibald) againſt Maſon, 17 
Corſans and Mr. Peter Rae, againſt Maxwel and Macgowan, 179 
Conts (James) againſt the Creditors of Halgreen, 148 
Crawfurd (Mr. George) againſt Maxwel of Ardwall, 46 
Cubbiſon © Cullenoch, againſt Foha Cubbiſon his ſecond Son, 140 
Culroſs (Girdle-{miths of) againſt!Watſon and Maſterton, | 145 
Delorain (Earl of) againſt the Dutcheſs of Monmouth and Buccleugb, E 
Denbolm (William) againſt Auna Watt, 98 
Douglas of Cavers, againſt Walter Priugle, 22 
Douglas (James) againſt John Douglas, 100 
Douglas (William and Margaret) againſt Douglas and Drummond, 129 
Elliot (Sir Gilbert) of Stobbs, againſt James Atchiſon, 34 


Erskine of Carnock, againſt Charles Bell, 
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pF 
Fairholm (James) againſt Baillie Fames Gordon of Ellon, 


Fiirholm (Thomas) againſt George Living ſton, 

Fairholm (Thomas) againſt Robert Marjoribanks, 

Falconer (Anna) againſt Burnet of Creigie, ; 

Falkland (Magiſtrates of) againſt Kinloch, - 
Forbes of Brux (Creditors ot) againſt Sir Fames Gordon, &c. 
Forbes (William) againſt David Wilſon, 


Fountainhall (Lord) his Children, Oc. by his firſt, againſt his Son of his ſecond 


Marriage, 


G 


Garden (Thomas) c. againſt ohn Pilmore, &c. 


Garnock (Viſcount of) againſt the Maſter of Garnoct, &c. 
Gemmil (Mr. Zacharias) Ec. againſt Robert Barclay, 

Gillon (Mr. James) againft Drummond of Grange, 

Gordon (George) againſt JohN Bogle, „ 


Cordon (John) againſt Robert Manderſton, 45 & : 5 


Graham (Dame Emilia) againſt Jobs Campbell, 

Graham (Walter) againſt Cochran of Kilmaronock, 

Gray (James) againſt Wi/liam Hutton, 

Greig (John) againſt the Magiſtrates of Haddington, 
Gun ot Neſter-Helmſdale, againſt Sutherland of Little-Tt orbolt, 
Guthrie (John) againſt the Marquis of Annandale, - | 


H 
Haldane (John) againſt the Jork-bnilding Com 


| any | 
Haldane (Mr. Patrick) againſt the Creditors of Sir Alexander Anfiruther, 


Haliburton (William) againſt William Ker, 

Hall (Sir James) againſt ohn Craw,  _- 

Hamilton (Duke of) againſt Neil Maccallum, &c. 

Hamilton (Helen) againſt ohn Gordon, 

Hamilton (Hugh) againſt Captain Famee Dalrymple, 
Headrington (Francis) againſt Book and, Dods, | 

Home (Andrew) againſt the Creditors of Lady Eccles, 

Houſton (Creditors of againſt Sir John Houfon, 

Huitons (Katharine, Anne and Chriſtian) againſt David Hutton, 
Hutton (William) againſt James Gray, — 


Inglis of Burns, againſt Mr. Fohn Ogilvie, 

Inverneſs (the Trades and Magiſtrates of) againſt Duff and the Gildry, 
Fohnfton (Chriſtian) againſt William Berry, 

Johnston (Sir William) againſt the Marquis of Annandak, 


Irvines (Margaret and Helen) againſt Irvine of Drum, 
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Kelly (Earl of) againſt Duncan, 

Kennedy (Alexander) againſt John Herbertſon, | 

Kennedy of Kejhenzie, againſt Captain Hugh Arbut bnot, 

Ker (Margaret) and Mr. Thomas Linning, againſt Anna Ker, &c. 
Kinnells-againſt Kinnells, TE 


IND E X. of Names. vil 
L \ 
* : f - Sh | Page 
Lawler (Elizabeth) againſt Katharine Brown, 9 
Lees (John) againſt Alexander Aliſon, | ; 79 
Leith (North) the Miniſter and Kirk-ſeſſion of, againſt Lap, 44 
Ze/lie (James) againſt Sir James Nicolſon, 1 132 & 170 
Liberton, &c. (Tenants ot) againſt the Juſtices of Mid- Lothian, 96 
Lockhart of Carnwath, againſt Daniel Peck, &c. M_ 
Lockhart (Dame Martha) againſt Richard Meikle, 0 
Logie (Alexander) againſt William Gordon, &c. 165 
Lothian (Janet) againſt George Martine, 113 
Lothian { wee againſt James Willyſon, | 168 
Lothian (William) againſt George Somervile, &c. 8 
Hen (Mrs. Margaret) againſt the Creditors of Eaſter-Ogle, 7 
M 
Macbrair of Netherwood, againſt Maxwel of Barnclengh, 112 
Macinlay (Archibald) againſt Archibald Jack, 26 
Mackay (William) and Kisab'eth Fowler, againſt Thomas Robertſon, 159 
Macleod of Cadboll, againſt Mackenzie of Inchcoutter, ; 164 
Maclend (Elizabeth) and Patrick Donglas, againſt Gordons, 52 
Macclellan (David) againſt Henry Allan, | 186 
Marchmont (Earl of) againſt the Earl of Home, 106. 
Maxwell (Agnes) and Macculloch, againſt Provoſt Corrie, $3 
Mercer (Sir Laurence) of Aldie, againit Drummond of Hallbole, 205 
Maſfats againſt Moffats, 585 | 24 
Munteir, &c. againſt Sir James Agnew, 192 
Monro of Culrain, againſt Mr. George Monro, © 69 
Monro of Fowlis, againſt Touch of Logiereich, $3 
Moys (Elzabeth) and her Siſters, againſt the Earl of Morten, 86 
Myr (James) againſt Margaret Stirling, 19 
Muirbead (Agnes) againſt David Muirhead, 28 
Muirbhead (David) againſt Agnes Miirhead, 118 
Murray of Conbeath, againſt Neilſon of Chaple, 16 
Murray of Greenhill, againſt Helen Graham, * 
| N 
Nicolſon of Glenbervie, againſt the Lady Trabrown, 87 
' Norie (Coronet) againſt Porterfield of that Ilk, 37 
P F 
Paterſon (Andrew) againſt James Wilkieſon, 7 
jg ot e E Dryſdale of Townhead, FA 
Perth (Holpital of) againſt Sir James Campbell, 3 
Php (Mr. James) againſt the Heritors of Cruden, 25 & 124 
Polwarth (Lord) and Hog, againſt the Earl of Home, &c. 16 
Pringle (William) againſt Dr. John Murray, 17 
R 
Ragg (Alexander) againſt George Forbes, 1 57 
Rattray of Rannaguhan, againit Graham of Balgewan, &c. 120 
Richard (William) againſt Dr. William Lindſay, 143 
| Robertlon (Archibald) againſt Hall and Gibſon Clerks of Seſſion, 202 
Kochead (Sir James) againſt Mr. George Scot, SS 65 
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+ | Page 
Roſs (Agnes) againſt Margaret Mowbray, - : | 178 
Raſco (Creditors of) againſt Blairs of Borgue and Senwick, | 173 
| 8 | 
1 Scot (Mrs. Janet) againſt Sir Alexander Burnet of Leyes, 68 
1 ... Semple (John) againſt Robert Geddes, 192 
1 _ © Shaws and their Husbands, againſt the Heirs-portioners of Glenour, 201 
Short (Elizabeth) againſt William Hamilton, 105 
i Sinclair (Sir John) againſt the Executors of Bairnsfather, . 72 
10 Sinclair (Iſabel) againſt Sinclair of Barrack, 136 
| . Skene (Dame jean) and Sir Alexander Forbes, againſt Elizabeth S kene and Skene 
4 of that Ilk, 205 
1. Stewart (Alexander) againſt William Elliot, 32 


Stewart (John) of Aſcog, againſt Robertſons, x 
Stirling (Mr. Walter) and the Creditors Adjudgers, againſt the Creditors An- 


ö nualrenters on the Eſtate of Ballagan, 41 
if Stirling (Mr. Walter) againſt Gray ot Inverighty, 141 
| er 4 
Sutherland of Little-Torboll, againſt Roſs of Aldie, 20 
1 Sutherland (Mr. Alexander) againſt the Creditors of Mr. David Watſon, 63 
14 Swinton (Mr. John) againſt Ker of Moriſton, 77 
1 D 
N | . 
| Taylor (George) againſt Fames Fohnfto 
1 Tham (Volrath) againſt Sherriffs, ? | | el 
Traqubair (Earl ot) againſt Janet Gibſon, | I3T 
Turnbull (Mary) and Aiman, againſt Fames Turnbull, 50 
* — 
1; Watſon's Creditors, againſt Robert Cramond, 4 117 
1 Hatſon (John) againſt James Fede, | | 21 
Wauchop (Mr. Francis) againſt William Wilſon, 67 
Weir (Sir George) againſt the Earl of March, 55 
if Wemyſs (Earl of) againſt Gibſon of Durie, 35 
i White ot Ballo, againſt David Sibbala, | 13 
1 White (Ellpeth) againſt Beffic Balfour, I2 
1 Whites (John and Thomas) againſt Hugh Snodgraſs, 81 
Willyſon (James) againſt Ludovick Willyſon alias Callendar, - 
* | N uhſon (James) againſt the Creditors of Dorater, 126 
I 1. DAT 
ö . Tork- building Company, againſt Mr. James Baillie, 103 
| 1 N 
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January 21, 1724. 


Dame Martha Lockhart, and Sir John Sinclair of Stevenſon 
her Husband for his Intereſt, 


= 7 8 4 3 thr oy 


Richard Meikle of Tweedyſide and others, 


Amr Marthe Lockhart haviug, in virtue of her Right of 
Property, inſiſted in an Action of Removing from certain 

parts of the Muir of Srenhouſe; The Benefit of a poſſeſſory 

= Judgment was pled for Meile, one of the Defenders, in 

regard he had been ſeven Years in Poſſeſſion of the Lands, 

from which he was warned to remove, as Part and Pertinent of his 
Lands of Tweedy/ide, wherein he ſtood infeft upon a Precept of Clare 

conſtat granted by the Purſuer. And for the other Defenders it was al- 

ledged, That they poſſeſſed as Tenants to John Armour, and could 

not be removed until their Maſter was called. RT 

It was anſwered for the Purſuer, That Mezkle never was infeft in 

the Muir of Stenhouſe, neither could his Poſſeſſion of any part of it be 

connected with his Title to the Lands of Tweedyſ/ide ; for by a De- 

creet of the Lords of Seſſion, in the Year 1681, the Muir of $tenhou/e 

was bounded by certain Marches, and declared to belong in Property 

to the Purſuer's Predeceſſors. And to the Defence for the Tenants it 

was anſwered, That ſince the Purſuer acknowledged no other Heritor 
of the Muir of Stenhouſe, ſhe could not call any as ſuch, and was in 

virtue of her Right entitled to remove all Poſſeſſors from any part of 
her Property. | | 


1 The 


A { 
* * \ — * 0 
8 8 4 /NJ * 7 * — * * — =- : 
4 a, » — a 
5. 4 Fe * p , on " . 2 * 
* . * * 4 £ & > ? v* : ® o * U * 0 — | 
- «© © A427 > * = = * 
- _ Þ * S . — - 
; * 9 
» . 
* 0 m_— 2 1 4 
1 
4 


1 * 
P nne 
enn n * 8 rr 


—— 


2 


S 
— _— -_ * 


rr 


1 


th 


* td 


DECISIONS of th 


The Lords found, That the Defender had not 

A the Benefit of a poſſeſſory Judgment, in re- 

AQ. Arch. "po 1 ſpe of the Decreet declaring the'March- 
ons 5 9 es; and found, that the Pur ſuer ought to 
He] call the Maſter cum proceſſu. 1 


Lord Grange Reporter. | Mackenzie Clerk. 
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E301] 5 January 21, 1724. 
The Earl of Delorain, 


% 


A:G'Ai1N$,T 


The Dutcheſs of Monmouth and Buccleugh. 
fin 168, the late Duke of Monmonth was attainted of High Trea- 
ſon in England, and ſuffered. 2 
In the ſame Year, after his Deceaſe, a Proceſs was carried on againſt 
him in Scotland for High Treaſon, before the Court of Juſticiary, and 
a Doom of Forfeiture was recovered. 
Anno 1686, the Dutcheſs of Buccleugh his Relict obtained a Gift 


bf the Duke's Forfeiture ; in virtue whereof ſhe recovered his perſonal 


Eſtate, which conſiſted chiefly in- Arrears of Rents. FS 

Anno 1688, Her Grace the Dutcheſs, for the Love and Favour ſhe 
bore to Lord Hary Scot, now Earl of Delorain, her ſecond Son by 
the Duke of Monmouth, granted him a Bond for 20,000 J. Sterling; 
which Bond was ſince that time paid. PE 14-115 

Anno 1690, by the AQ 18. Parl. 1. Seſſ. 2. William and Mary, 
entituled, An Act reſtinding the Forfeitures, &c. ſince the Tear 
1665, all Dooms of Forfeiture pronounced from that Period, and par- 
ticularly that of the Duke of Monmouth, are reſcinded, and all forfeit- 
ing Perſons, their Heirs and Succeſſors, rehabilitated and reſtored to 
their Goods, &c. and to all and ſundry their Lands, Heritages, 
Tacks, Steadings, Debts and Poſſeſſions ; and all Donatars of For- 
feitures made accountable to fonfeiting Perſons, their Heirs and 
Succeſſors, for all Sums received by them. | 

The Earl of Delorain, as Executor decerned to his Father the Duke 
of Monmouth, brought an Action againſt the Dutcheſs, concluding Pay- 
ment of 50,000 J. Sterling, as the perſonal Eſtate of his Father, to 
which he was entitled in virtue of the general Act reſciſſory, and with 
which the Dutcheſs had intromitted. POD ib a 

It was pled in Defence for the Dutcheſs, 1920, That though, by the 
general Act reſciſſory, the Doom of Forfeiture pronounced againſt the 
Duke in Scotland was repealed, yet his Grace having been forfeited 
by a different Sentence in es, which was under the fame Sove- 
reign with Scotland, and which Sentence never was repealed, his 
Moveables and perſonal Eſtate remained forfeited, in Jets ee of 


that Doom of Forfeiture in England, upon this Rule in Law, Quo d 


mobilia non habent ſitum, ſed ſequuntur per ſonam; and therefore 
there 


Court f SESSTON, . 


there was no place for any Succeſſion to his Executors in Moveables 

lying within any of the King of Z#g/and's Dominions. [4 
'24o, That granting the Act 2690 imported a full Reſtitution as to all 

Eſtate in Scotland both perſonal and heritable, yet it did not reſtore 


to any bygone Rents of Lands due and uplifted before the Term of 


Martinmas 1688, except in caſe of ſpecial Reaſons and Achs to be 
paſſed thereanent in manner therein mentioned: But ſo it was, that no 
ſpecial Act ever paſſed in favours of the Duke of Monmouth's Execu- 
tors; and therefore the Purſner's Claim muſt come to nothing, ſince 
all the Executry,- which belonged to the Duke in Scotland, conſiſted 
in Rents preceeding the 1685. | 111 6 | 
3ti0, That though the Dutcheſs ſhould be found accountable even 
for other Subjects Sifkerent from the bygone Rents, yet the 20,000 7. 
Sterling, contained in the Bond of Proyifion granted by her to the 
Purſuer, ought to be imputed pro tanto tòwards the Satisfaction of his 
Claim, both upon the Maxim Debitor non preſumitur donare, and 
upon the preſumed Intention of Parties. . 1 

It was anſwered for the Purſuer, 1920, That before the Union, when 
the two Nations were in point of Law, Juriſdictions and Judicatories, 
diſtin and independent, an Attainder pronounced in one of the Na- 
tions could not produce any Effect whatſoever in the other; and for 
this Reaſon it was thought proper to carry the Duke of Monmonth's 
Eſtate in Scotland into a Forfeiture by a Sentence of the Court of Ju- 
ſticiary there. That the Rule Mobilia ſequuntur perſonam may ob- 
tain where a Forcigner is condemned by the Laws of any Country as to 
his Moveables in that Country, but can never have any Force or Au- 
thority as to his perſonal Eſtate at home. | 

2.40, It was anſwered, That the Arrears of Rent which fell due du- 
ring the Duke's Lifetime, and compoled his perſonal Eſtate, were 
Debts intromitted with by the Dutcheſs in virtue of her Gift; and 
that though the. Donatars accounting for bygone Rents, preceeding 
Martinmas 1688, was limited to the Cale of ſpecial Reaſons and Acts 
thereafter to be made, and that no fuch ſpecial. Acts were ever made in 


favours of the Duke of Monmouth's.Executors, yet this Clauſe muſt 


relate only to the Bygones betwixt the Forfeiture and the Year 1688, 
but does not concern Rents due before the Forfeiture, which muſt 
come under the Word Debts in the Act of Parliament, to which the 


forfeited Perſon and his Heirs were reſtored without any ſuch Limitati- 


x 


on or Exception. IG 

It was anſwered to the 34, That though it be a Rule in Law, that 
Debitor non preſumitur donare, yet that could not take place in 
this. Caſe, the Dutcheſs being a Perſon of an opulent Fortune, who 
might well be preſumed to give her Son this Gratuity out of her own 
Eſtate, the better to enable him to live up to his Rank and Quality, 
240, The Bond being granted before the Act reſciſſory, the Dutcheſs 


was not Debitor at that Time; and therefore the Brocard could not be 


applied in this Caſe. 37/0, That in the Diſcharge granted not many 
Years ago for the laſt Moiety of the Bond, there is an expreſs Reſer- 


vation of my Lord De/orazin's Right to his Father's 34 which 


muſt imply an Acknowledgment on the part of the Dutcheſs, that 


my Lord had Right to that Executry, and that ſhe meant not to have 


the Bond imputed towards the Extinction of that Right. _ 
my Replied 


— 


4 "DECISIONS of the 
ö 6. OM ==. e RT 
[| Replied for the Dutcheſs, That it appeared from the whole Strain of 
| the Act, that bygone Rents were mentioned in ContradiſtinCtion to 
l| Debts; and if the Subjects amongſt which the Word Debt is claſſed 
'} are conſidered, it muſt be plain that Debts are only to be underſtood 
N | of Bonds or other Securities which the forfeited Perſon was poſſeſſed of 
at the time of the Forfeiture. | 
1 As to the Imputation of the Bond of 20,000 J. it was replied, Ino, 
i That my Lady Dutchels's Intention at the time of granting it muſt ap- 
HS pear plainly to have been, that it ſhould be paid out of the Duke's Exe- 
4 cutry; for at that time ſhe had no other Fund but an Eſtate ſo cloſely 
entail'd, that ſhe could not burden it with ſuch a Sum, 240, The 
| Bond bears to be in Satisfaction of what her Son could claim. by her 
14 Death, which was nothing elſe than the perſonal Eſtate of the Duke, 
ot. as at that time in the Perſon of the Dutcheſs. 3720; That though at 
it the time of granting the Bond, the Forfeiture was not repealed, ſo that 
1 the Dutcheſs was in appearance not Debitor, yet, by the Retroſpect 
in the Act reſciſſory, ſhe is ſtated Debitor even before that Date. 4to, 


1 


| As by the Reſervation in my Lord Delorain's Diſcharge of the laſt 
[8 | Moiety in the Bond, his Right was reſerved; ſo by the Nature of the 
11 Thing, without 3 Words, my Lady Dutcheſs's Objections 
44 and Defences were likewiſe reſer ved. | | 


The Lords found, That the Gift of the Duke 

off Monmouth's Goods and Chattles, under 

the Seal of England, on his Attainder there, 

could not give the Donatar Right to his 

Moveables in Scotland. And found the Dut- 

a cheſ5 of Buccleugh was not liable on the Act 
AA. Dun. Forbes, Ft reſciſſory, for Rents preceeding Martinmas 
Alt, Dundas Advocatus.S 1688, uplifted before the Date of the Act 
5 reſeiſſory. And found the Bond of Provi- 
ſion by the Dutcheſs to the Earl of Delorain 

muſt impute, ar leaſt pro tanto, in Satisfa- 

ction of the Claims for which the Dutcheſs, 

in virtue of the Adt reſciſſory, may be ac- 


countable to the Earl, as Executor to his 
Father, 


Lord Pollock Reporter. Mackenzie Clerk. 


Fanuary 22, 1724. 
The Creditors of Houſton, 
AGAINST 


Kir John Houſton. 


The Lords ſuſtained the Execution of a general Charge 

againſt Sir John's Tutors and Curators, though it 

He ous ord was not at the Head Burgh of the Shire but of 
2 the Regality where they lived, in reſpect that 
| Glaſgow 


ah : 1 8 


Glaſpow , was the Head Burgh of the Regality, and 

that ſuch Executions were commonly made there; 

but becauſe of the Obſturity of ſeveral Head Burghs 

of 2. they found that this was not to be ex- 
tended. | | 
Dalrymple Clerk. 
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57 January 23, 1724. 
Robert Buntyne of Ardoch and Mr. Thomas Fleming, 


AGAINST 


£ 


Walter Blair and Company. 
Nu charter-party in Auguſt 1721, Buntyne and Fleming let out 
their Ship, the Cathcart, to Blair and Company, for a Voyage 
from Clyde ro Maryland; where after her Arrival in Choptank River, 
ſhe was to ly for the Space of ninety Days for-taking in the Merchant's 
Cargo of Tobacco ; and the Merchant's Freighters were by the fame 
Charter- party bound to pay 30 s. of Demurrage, for each Day the faid 
Veſſel and Company were detained through the ſaid Freighters or their 
Supercargo or Factor's default, longer than the Ly-days agreed upon. 
Ihe Ship arrived in the ſaid River the 4th February 1722, where- 
by her Ly-days expired the 4th of May; at which time the Cargo not 
being fully provided, the Maſter unmoored the Ship as a Signal of her 


Readineſs, and he acquainted the Supercargo that he was ready to fail, 


and that he was going to ous = rage take a Proteſt againſt him in the 
hands of the only Notary-publick in the Province. The Proteſt was ac- 
cordingly taken, yet notwithſtanding the Ship was detained, waiting 
for the Loading till the 22d of Augu/?. | 3 | 
The Owners of the Ship brought an Action for Demurrage, conform 
to their Charter- party, before the Judge-Admiral, and obtained a De- 
creet; which being ſuſpended, it was pled for the Defenders, 


That in the . art of Maritime Affairs, where Damages, or a- 


ny other conſiderable Conſequence was to ariſe from the Acting or O- 
miſſion of either Party, the Law had required that Inſtruments ſhould 
be taken at the time, to the end that Witneſſes might more particularly 
remember what paſt; as was found 14th February 1678, Calderwood 


contra Angus, and in a late Cale, The Owners of the Katharine of 


Whitehaven contra the Freighters; ſo that Demurrage could not be 
due till a Proteſt was uſed: And therefore, in Anno 1715, Maſon con- 
tra Hamilton, a Proteſt clandeſtinely taken was not ſuſtained. The Pro- 
| teſt taken at Annapolis, above ſixty Miles from the Place where the Su- 
2 was, could be of no Effect; for it ſhould have been either ta- 
en avaſt the Supercargo perſonally, or at leaſt publickly at the Maſt 
of the Ship. ; 
It was 3 for the Purſuers, That though often Proteſts were 
requiſite, yet where the Ly- days were fixed by the Charter- party, in 
that Caſe dies iuterpellat pro eg ood and the Supercargo, who came 


along 


; 
5 
ö 
: 
| 
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{ 
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along with che Ship could not but know the Day of the Arriyal, and 
conſequently when the Ly-days expired: Demurrage was therefore due 


without a Proteſt, eſpecially when, as in this Cale, it was moderate, 
and did not exceed the true Expence and Tear and Wear upon the Ship ; 
and the Proteſt produced was a ſufficient Declaration of the Maſter's 
animus in ſtaying, that it was on account of the Freighters, and is a 
preſumptive Evidence of the Ship's being in readineſs; as was found in 
the Caſes of I hiteſide of Whitehaven Anno 1718, and Stenhouſe 
in the Year 1722. As to the Deciſions cited for the Defenders, that of 
Calderwoed's was againſt them; for in that Caſe there were no Ly-days 
fix d by the Charter- party: So that the dies could not interpel, which 
made a Proteſt e And in the Caſe of Hamilton and Ma ſon, 
there was Fraud in the Skipper; for he being obliged to have his Ship 
ready at a certain Day to receive the Cargo, took a latent Proteſt with- 
out acquainting the Maſter, who was upon the Place, and with whom 
he daily converſed, and yet made no Mention of the Proteſt, but allow- 
ed him to put his. Cargo aboard at leiſure, and received it without Com- 
Alt. Dow. E The Lords found Demurrage due. | 
Lord Newball Reporter. Daliymple or Murray Clerk. 
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January 24, 1724. 
Mrs. Margaret Lyon, 
e 

The Creditors' of Eaſter-Ogle. 


* IIliiam gen or Eafter-Ogte, in his Contract of Marriage with his 

f firſt Wife, provided his Land Eftate to the Heir-male of that Mar- 
riage; and in caſe none ſhould exiſt, he became bound to CON. 
„ TENT, PAY and DELIVER to the Daughter or Daughters to be 
ill procreate of it, certain Proviſions and Portions, payable at their re- 
| _- _ «+ ſpective Marriages, if the fame ſhould Oy in his Lifetime ; bur 
| in cafe of his Predeceaſe at their Ages of eighteen Years complear, 
Mis. or at the firſt Term of Martinmas or Whitſunday after his Death, 
itt either of them laſt falling our.” 1 FEY 
i | There was no Heir-male of the Marriage; and ſo ſoon as the Father's 
Circumſtances began to be ſuſpected, an Adjudication was led againſt 
him in the Name of Margaret Mon, a Daughter of that, Marriage, 
with Concourſe of the Friends, at whoſe Inſtance Execution was to 
paſs by the Contract. The Adjudication was obtained within Year and 
Day of his other Creditors Adjudgers ; and though it was before the 
Term of Payment of her Proviſion, yet upon this Title ſhe competed 
14 with them. ; | 

i It was pled for the Creditors, 1920, That Proviſions in a Contract of 
1 Marriage to Children naſcituri, payable at an uncertain Day, and in 


1 
| | q greater or leſſer Extent, according to different Events, were of the Na- 
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rure of Succeſſion, ſo far at leaſt, as to give a Preference to Debts con- 
tracted by the Father before the Term of Payment of theſe Proviſions, 
and make them effe&ual againſt his Eſtate, in competition with theſe 
Children. In fupport of this Plea two. Deciſions were adduced, one ob- 
ſerved by Lord Dirleran, Janna 24, 1677, Graham againſt Rome; 
and another, which is not in any printed Collection, Zune 16, 1697; 
The Children and Creditors of Napier of Falſide, where the Lords 
found. That Proviſions in Contracts of Marriage, liberis naſcitu- 
„ 745, payable after the Father's Death, and the Childrens attaining to 
„ ſuch Ages, leſs or more, and according as the Children ſhould exiſt, 
* more or fewer; albeit all theſe Conditions ſhould come to be fulfil- 
++ led; and Diligence ſhould be uſed thereupon by the Children, the 
Children could not be heard to compete” and come in pari paſſu 
with the onerous, Creditors “.. | | 
24q, They pled. That Adjudications upon any Debt befote the 


Term of Payment of it, and eſpecially in the Caſe of Proviſions to 


Children, (if they were at all regular or legal) could by no means com- 
pete with Adjudications led upon Bonds, the Terms of Payment of 
which were come and bygone, and whereon the Law had allowed p. 
ratam execurionem. 1 | | | 

It Was on the other hand argued for the Daughter, in anſwer to the 
Creditors Plea, 1420, That Proviſions in Marriage-Contracts conceived 
in fayours of younger Children, whereof the Term of Payment might 
exiſt in their Father's Lifetime, were in Law looked upon as Debts, and 
ws Children were as much Creditors to their Father as any other 
Perſo 
being conceived in ſuch Terms, a thas the Father was obliged ro PAY 
and DELIVER, it was the ſame thing as if he had granted a Bond to 
an extraneous Perſon, and made her Caſe quite different from that of 
an Heir of Proviſion : That by the above mentioned Clauſe rhe Daugh- 
ters Portions might have been due and exigible, in one Event, from the 
Father in his own Lifetime, which ſufficiently ſhewed that they were 
proper Debts ; and though in another Event, which has nappencd, 
they became only due after his Death, yet that does not alter the Na- 
rure of the Obligation, becauſe it is the Conception of the Clauſe in 
the Contract, and not the Event, that muſt be the Rule of judging. 
To confirm this Doctrine there were likewiſe two Decifions broughr, 
21ſt February 1690, Hamilton againſt the Tenants of Hags ; the Caſe 
of which was, That in a Contract of Marriage certain Proviſions 
«« were made payable to Daughters at their reſpective Ages of ſixteen 
„ Years, with Annualrent thereafter ; upon which an Adjudication be- 
ing led, they competed with rhe Father's Creditors :” And the Lords 
founT That by the Conception of the Clauſe in the Contract of Mar- 
riage, the Pong Wer's were not Heirs of Proviſion, nor was the 
Proviſion thereby conceived in their Favours a 2. 80 Deſtination 

Succeſſion 5 but found, that by the Contratt the Daughters were 

rmally ftated Creditors to their Father : And Fee 18. repelled 
the Grounds of Preference propoued for the poſterior Creditors, and 
preferred the Children according to their Diligence, the ſame ha- 
ving been raiſed in the Childrens own Name againſt the Father in 
his Lifetime, after the elapſing of their reſpeftive Terms of Pay- 
ment. The other Deciſion was 15th July 1691, The Children and 


B 2 Creditors 
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n: That the Obligation upon which her Adjudication was founded 
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Creditors of Sir Robert Preſton. where Sir Robert having in his Mar- 
riage- Contract obliged himfelf to PAY a certain Sum to the Heirs 


and Bairns of the Marriage at their Age of fifteen Years, and to infeft 


them in Lands for their Security: In a Competition betwixt the 
Creditors and Children, though it was pled for the Creditors, that 
the Obligement in the Contract of Marriage was only a Deſtination 
of Succeſſion, and being a private latent Deed, could not prejudge 
«© poſterior Creditors ;” yet the Lords found, That the Children of 
Preſton, by their Father and Mother's Contract of Marriage, were 
only Heirs deſignative, and not Heirs ſubſtitute, but real and. for- 
mal Creditors for the Sums therein contained. 

240, It was contended for the Daughter, That ſince ſhe was clearly 
a Creditor by the Obligation, an Adjudication was the only proper Di- 
ligence for ſecuring her Claim, and enabling her to compete with her 
Father's other Creditors, who might otherwiſe have excluded her. 


Jo. Ogilvie for but that the Daughter ' muſt come in pari 


the Creditors. : Z l | | 
— with them, according to their ſeveral 


Dun. Forbes and The Lords found' the Creditors not preferable, 
Alt. Ro. Dundas Ad-. 
| iligences. 


vocatus. 


* Dalrymple Clerk. 


January 25, 1724. 

Willam Lothian, 

AGAINST | 

George Somerville, and others Tutors to James Waterſtone. 


Na Proceſs of Removing of the ſaid Tutors as ſuſpect, it was pled 
1 for the Purſuer, That they ought to be removed, and chat the 
Tacks ſet by them of the Minor's Lands ſhould be declared void, and 
of new ſet by publick Roup, becauſe they had not made up Inventa- 
ries in terms of the Act of Parliament 1672; in as much as the Inven- 
taries produced by them were only ſimple Duplicates made up clande- 
ſtinely, and ſigned only by two of the Defenders, given in privately 
to the Clerk of the Bailliary of Lauderdale, to be regiſtrate for Con- 
ſervation, without any Citation of the neareſt of Kin, without any 
Concurrence of a Judge, without any judicial Act made upon the Pro- 
duction thereof, and without being preſented to or ſigned by the Judge; 
all which were required by expreſs Statute. | | 
It was anſwered for the Defenders, 1920, That they who had been 
nominated by the Defunct were themſelves the neareſt of Kin to the 
Pupil both on Father and Mother's fide. 240, The Defunct had by his 
Nomination diſpenſed with the nice Formalities of Law in making up 
Inventaries, having declared, That Iuventaries of his Effects made 
up and ſubſtribed by the ſaid Tutors ſhould be as authentick for 
making the Amount of his moveable Subjects and other Effects, as 
F the ſame were CONFIRMED legally by a Judge. 3tio, That 
there 
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3 Were d Relations in the next Degree to the Tutors who could 
be called; for there were none within the fourth or fifth Degree of Kin 


to the Defunct, either on the Father or Mother's ſide, who were Ma- 


jors, or within the Kingdom, when the Inventaries were made up. 
It was replied for the Purſuer, That this valuable Law, which is ſo 
carefully calculated for preventing the embezzling of Pupils Effects, 
ſhould be moſt exactly obſerved in every Particular. And as to the 1/ 
Defence, It was not relevant, becauſe theſe Tutors ought to have cited 
wWhoever were neareſt of Kin aſter themſelves, which is a moſt equi- 
table Interpretation, and founded upon the Words of the Act; for it is 
obvious, that when it requires the Tutors. and Curators to take the 
the Concurtence of the neareſt of Kin on the Father and Mother's fide, 
it maſt be underſtood of the neareſt beſides and excluding themſelves, 
becauſe it would be abſurd to think that the Law was deſigned only for 
extraneous Tutors, who very rarely are named; and the Act of Par- 
liament relates to all Tutors without Diſtinction. It was replied to the 
24, That dying Perſons could not diſpenſe with this publick and uſeful 
Law, more than they could provide that a Tutor ſhould not be liable 
ob dolum aut latam culpam. To the 3d it was replied, That they 


ought to have called the neareſt, who were Majors and within the King- 


dom, in however remote a Degree; and if there were none ſuch, (which 
was neither true nor RO they ought at leaſt to have taken the 
Concurrence of the Judge, which the Act of Parliament directs to be 
done when the neareſt of Kin do not concur. 
be: + The Lords ſuſtained that Qualification of the Li- 
veel relevant to remove the Defenders from 
their Office, viz. That they entred into the 
Management of and intromitted with their 
AR. A. Murray. 7 Pupil's Means and Eſtate, without making up 
Ale. H. Dalrymple ſen. J Ty ventaries'in the Terms of the Att of Par- 
. _ Lament 1672, and found it proven; and there- 
fore removed the ne e their Office, 
| | and declared the Tacks of the. Lands ſet by 
Tents them ſhould end at Whitſunday next, &c. 


| Mackenzie Clerk. 
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i 5 January 28, 1724. 
Elzabeth Lauder, 1 52 
AGAINST | 2 

Katharine Brown and her Hushand. 
He Repreſentatives of William Brown wete purſued by El:2a- 
\ beth Lauder, as Executrix confirmed qua neareſt of Kin to Ma- 


ry Seton, for Payment of a Bond for 500 Merks, granted by William 
to the ſaid Mary, dated 23d of March 1706. | 


la 
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' ſhould not have it in her 
Sum, or to contratt Debt, or do any other Fact or Deed that might 


2 


— 


In this Bond it was 8 provided, That the ſaid Mary Seton 
ower to uplift or afſien the foreſaid 


affett the ſame, without Conſent of David Forreſt and William Lau- 
der, Sc. And, for Mary $eton's further Security, the Bond was de- 


poſitate in the hands of the ſaid David Forreſt. 


The Defence proponed was Compenſation, founded on a Bond for 
450 J. Scots, granted by Mary Seton to the ſaid Forreft, and by him 


aſſigned to the Defenders; which Bond bore in its Narrative to be for 


Aliment furniſhed to the faid Mary Seton by Forreſt and his Mother, 


for ſeveral Years preceding 1691. 


It was anſwered for the Purſuer, That ſince Forreſt was in the 
Knowledge of the Qualities in Brown's Bond, and was entruſted with 
it for Sefron's Behoof, neither did he pretend any Claim of | Aliment at 
the rime of granting it, the a e Bond was an undue Impoſition 
on Mary Seton, and could not be regarded. 


Te Lords found, That the Bond bear ing the Qual 


Th Ya. Boſuell, ties therein mentioned, the Depoſitar could not 
Alt. Ad. Watt. take a Bond in Contravention thereof for ' Aliment | 
\ preceding the Bond. ee e 
Lord Cullen Reporter. 1 =... Gibſon Clerk. 


of 


Nay. ISAT E 61 January 29, 1724. 
Carſtairs of Radairny, 

5 AGAINST 
Brown, aud Fothringham of Powrie. 


Arſtairs of Radairny having adjudged certain Lands from „ | 
der Laing in Fanuary 1698, and recorded an Abbreviate of his 


Adjudication in March thereafter ; Fothringham of Powrie, in Octo 


ber 1698, executed a Summons of Reduction and Improbation, where- 
in he called the ſaid Laing, but not the Adjudger ; and having obtain'd 
a Decreet of Certification in Abſence, he thereafter diſponed the 
Lands. Sunn | __ 
In a Competition betwixt Radairny and a ſingular Succeſſor of Pow- 
rie's, the Lords found, That though neither Tnfeftment nor a Charge 
againſt the Superior had followed on the Adjudication, yet the De- 
creet of Certification could not ſtrike againſt it, in reſpect the Ads + 


Judication was prior to the Citation in the Improbation. 


Ac. — 7 
Alt. Alex. Hay. 


Lord Cullen Reporter Mackenzie Clerk. 
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* . 0 Eodem Die. 
Thomas Garden Merchant in Dundee, and John Donaldſon 
Writer there his Aſhgny, 
5 | . AGAINST 


John Pilmore Miruer in St. Andrews and John Lindſay 
Merchant there. | thai: . 


Garden in 40 4. Sterl. per Bill; for Security of which he gave to 


Garden a Bill of Bottomry, and alſo a Vendition of five Eighth- parts 


of his Ship. | 0 . 

_ Balfour's Ship having come into the Harbour of St. Andrews, 
Garden left the Bill of Bottomry and Vendition in Mr. Pilmore's 
hands, to be given up to Balfour, upon his Payment of the 40 J. or 
finding Security; and Garden being to go abroad, committed the In- 
ſpection of that Affair to David Brisbane Writer in Dundee. 


Bricbaue wrote two preſſing Letters to Pilmore, to take out an 


Admiral N and arreſt the Ship till good Security ſhould be 
got for the 40 |. 

Brisbane, That be had got a Bill drawn ons and accepted by 
John Lindſay Merchant in St. Andrews for 40-1. and that thereupon 
he had ſent back the Precept unexecuted. *' _ 
Garden and his Aſſigny brought an Action againſt Pilmore upon 
his faid Letter, either to deliver up Lind ſay's Bill, or pay the 40 J. 
Pilmore pretended, That the Bill was in Fohn Stark Writer in r. 
Andreu his hand; and having got a Diligence for recovering it, Stark 
at exhibiting deponed, That it was devo frets by Lindſay in his hands 
as his Doer, not to be delivered up to Garden, until he ſhould make 


over to Lindſay the Security he had from Balfour, both with regard 


To his Perſon and,the Ship, for his Relief of the Sum. iu the Bill. 
Compearance was made for Liudſay, who pled, That the Bill could 

not be given up, nor any Sentence paſſed thereon againſt him, becauſe 

it was never a delivered Evident, but had been depoſitate in his own 


Doer's hands upon the above mentioned Condition, which was now 


become impreſtable, by reaſon that the Ship had ſince periſhed. 

It was 4 Pilmore, That the Bill being out of Liudſay's hand, 
he behoved to prove that it was a depoſitate Deed otherwiſe than by 
Stark's Oath, and that being once proven, Stark's Oath would indeed 
prove the Terms of the Depoſitation. 240, Even taking it on the foot- 
ing of Stanb's Oath, it was evident that Lindſay had bought Gardeu's 
Right, and therefore he ought to pay the Bill, upon Garden's convey- 
ing the ſame; nor could Lindſay be liberate from the Bargain, upon 
Pretence that the Ship was now periſhed, becauſe periculum rei ven- 
ditæ, etiam ante traditionem, pertunet ad emptorem. In the next 
place, Whether Lindſay be liable or not, He Pilmore had done his 
Duty ſufficiently ; for he could do no more than take ſuch a Security 


as he did, becauſe he had no Power from Garden inſtantly to convey 


£4 his 


DObert Balfour Skipper in & t. Audreus was Debitor to Thomas - 


and Pilmore, in return to theſe Letters, wrote to 
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his Right, nor could it be expected that Lind ſay would give a ſimple 
Bill till he got ſuch a Conveyance for his Relief: And further, that 
Garden had approved of his Management, in fo far as he took up his 


Papers from him, and gave him a Gratification for his Service. 


t was pled for the Purſuers, That they were not to enter into the 
Queſtion, whether Lindſay was liable upon a Bill ſo clogged, at leaſt in 
the Management of it, for which Pilmore was to blame: But ſurely if 
Lindſay was not liable, Pilmore was; becauſe he had not duly exe- 
cute the Mandate given him by Brisbane, who was Garden's Truſtee 
in his Abſence, namely, % arreſt the 2 or, to get good Security 


for the Sum; for by good Security muſt be underſtood not only what 


is taken from a reſponſal Perſon, but alſo what affords parata execu- 


tio. And it is but an affected Excuſe, that Lindſay would not give his 


Bill in other Terms; for if he would not engage purely and abſolutely, 


P;lmore's Inſtructions were plain, to arreſt the Ship: Garden was 


under no Obligation to Balfour, further than to eancel and deliver up 
his Bill of Bottomry and Vendition of the Ship, which Pilmore could 
have done (ſince he had them in his m—_—_ upon getting Payment or 
Security for the 40 J. It was Balfour's Buſineſs to find out the Securi- 
ty, and if he could not prevail with Lindſay to engage ſimply, then 
> & Ship was to be detained by Arreſtment. In the ext place, Tho' 
Garden was obliged to take y his Papers from Pilmore, in order to 
commence this Proceſs, and did pay is Accompt, becauſe he would. 
not otherwiſe part with them; yet he at the time objected to the Ar- 
ticle for his Pains, and was ſo far from approving his Management, that 
he proteſted at the very Time againſt him for Coſt, Skaith, Sc. becauſe 
of his not duly executing the Commiſſion to arreſt the Ship, as appear. 
ed from an Inſtrument in Procels | | 
1 cit | F489 26, 1723. - 
+ Upon Report of the Lord Polton, the Lords found it proven, 
That Zind/ay's Bill ro Garden the Purſuer was depoſitate in the 
hands of Stark till the Purſuer ſhould make over to Lind ſay the 
Debt due by Balfour the Skipper, and corroborative Security of Bot- 
© to : And found, that Pz:lmore did accept of a Commiſſion to 
«« arreſt and ſecure Balfour's Ship at Sr. Andrews, or to procure to 
Garden the Purſer a ſufficient Security of the Debt; and that nor 
having ſecured the Ship, nor intimate to the Purſuer or his Doer that 
the Bill taken in the Purſuer's Name was depoſitate, he has not duly 
execute his Commiſſion, . and thereby is become liable for the Pur- 


fuers Debt; the Purſuer always making over to him the Debt againſt 


Balfour, and any Claim of Right he might have to Lindſays Bill, 
that he may operate his Relief either againſt the original Debitor or 
e againſt Liudſay, as accords.” , 

Filnore reclaimed, and inſiſted, That Lindſay ſhould be found li- 
able on his Bill for the 40 J. upon the Topicks formerly mentioned; 
and becauſe he had, by granting the ſaid Bill, obtained his main End, 
Viz. Liberty for the Ship to fail, which was of great Value ro him, 
becauſe he was chiefly concerned in the freighting of her; ſo that 
Lind/ay bought two Things, firſt the Ship's Freedom to fail, and next 
Garden's Right affecting her, and the Price of theſe was his Bill. The 
Liberty of failing he got : Nor was he any Loſer by not getting a 
Tranſmiſſion of Garder's Right, for that would not have hindred the 
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Ship to periſh ; nor could he pretend that ever Garden refuſed, or was 
in mora to grant it, or that He Lindſay had a mind to {ell that Right 
to any other Perſon; and therefore he was equally liable as if he had 
got it. | | 


It was anſwered for Lindſay, That the Bill was properly never de- 


— 


livered, being ſtill in his own Doer's hand; and the Quality in 


Mr. Starb's Oath could not be ſeparated from the Exhibition, becauſe 
it was by Stark's Oath only that it appeared the Bill was ever out of 
the Granter's hand; and therefore, if Pilmore founded on the Oath for 
that Purpoſe, he could not both approbate and reprobate it, eſpecially x 
tis que ſunt partes ejuſdem negotii. 240, The Maxim, that Peyz- 
culum rei vendite © non tradite pertinet ad emptorem was diſputed 
even amongſt the Civilians ; it was contrary to Cyzacius's Opinion, ad 
J. 33. F. locati; and it did not hold in our Law, as appears from the 
Lord Stair, p. 128 of his Inſtitutions. But further; in the preſent 
Caſe, there was no venditio, but only an Offer, not obligatory till 
Garden ſhould accept; and ſuppoſing it was a ſort of Sale, it was at 
leaſt pendent, upon the Condition of Garder's being willing to con- 
vey his Right; and in ſuch a Caſe, pendente conditione rei interitus 
venditori nocet. Voet ad tit. de peric. & commer. Sc. Further, the 
preſent Caſe falls more properly under the Head of a Debt to have been 
innovated by Delegation, which is a Species of Novatio And Yoet 
determines the preciſe Point in F 7. of his Commentary on the Title 
de novationibus. 3tio, It was a fallacious Argument, that becauſe 
Lindſay purchaſed Liberty for the Ship to fail, therefore he ſhould 
run the Risk of her periſhing, becauſe he purchaſed that' Liberty, 
by entring into a Bargain pendent upon a Condition, before the Exiſt- 
ence of which the Ship failed upon the Risk of its proper Owner, or 
thoſe who had Righr in her. 


| Te Lords adhered to their former Interlocutor, 
Arch. Murray for)" " with the following Alterations 5 Found Pilmore 
— 7 5 liable, upon rhe urſuer's making over to him 
Alex. Garden for > the Debt againſt Balfour, that he may operate his 
* — Relief againſt the common Debitor; but found 
r Lindſay not liable, and that the Purſuer is mot 


to aſſign againſt him. f 


RY 2 — "THEIR 
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i January 31, 1724. 
Helen Hamilton and her Husband, 
AGAINST „„ 


John Gordon Faclor to the Earl of Hopton. 


Meeres Hamilton, Relict of Patrick Erskine, diſponed to the faid 
John Gordon her whole Means and Eſtate, (except part of her 
Moveables which ſhe diſponed to ſome of her Friends) upon this Nar- 

D rative; 
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rative; For the entire Truſt and Confidence I have in John Gordon, 
and becauſe of his Integrity and Honeſtly for making the Payments 
under-written, therefore I diſpone, &c. And ſhe burdened him with 
ſeveral conſiderable Legacies, particularly the Liferent of 2000 Merks 
to Helen Hamilton and her Husband, and 500 Merks of the Fie of it; 
and ſhe left 1000 Merks to the ſaid Fohn Gordon: And there was a 
Proviſion; That in caſe the Fund ſhould fall ſhort, the whole Legatars 
ſhould ſaffer a proportional Abatement. And the Legacies were made 
payable at the ſight of Robert Inghis and William Broadfoot Writer 
of the Deed. _—_ C T | 

lt happened that there was a Superplus of Margaret's Effects, after 
Payment of all her Legacies; and the faid Helen her Siſter being Exe- 
cutrix decerned u neareſt of Kin, purſued Gordon for that Superplus, 


upon this Head, That by the Narrative of the Deed it appeared he was 


only a Truſtee for the Payment of the Legacies ; and he had according. 
ly a Sum allowed to himſelf as a Legatar, which was inconſiſtent with 
his having the whole Subjects after Payment of the other Legacies, 

It was anſwered. for Gordon, That the Diſpoſition to him was abſo- 
lute and without any Limitation ;- and the Purſuer had a particular Le- 


: cy left her, which ſhews that the Defunct did not intend that ſhe _ 


ould ſucceed to any more; and the Deed is not only in favours of 
Gordon, but even of his Aſfignies, and a ceſſible Right is always abſo- 


| lute with reſpect to the Subject conveyed. Nor did the giving a Lega- 


cy to Gordon exclude him from the 3 for the Defunct being 

afraid that her Effects would not anſwer all the Legacies, intended that 

in all Events he ſhould have his Legacy at leaſt clear. | | 
18 January. 


The Lords before An ſewer remitted to the Ordinary to take Ro- 


bert Inglis aud Robert Broadfoot's Oaths on what was communed and 


treated the Time of granting the Diſpoſition. | 

Robert Inglis having deponed, That the Diſponer adviſed with 
him concerning the Diſpoſal of her worldly Affairs, and that ſhe'rold 
him at the Time the Diſpoſition was granted, that the Defender 
** ſhould enjoy all the Subject diſponed, with the Burden of her Lega- 


«© cies therein-contained, and 500 Merks left verbally to Mr. Andrew 
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Mitchel Miniſter, and that ſhe was of Opinion. her Eſtate would be 


more than ſufficient to anſwer her Legacies : But that the Reaſon for 
her giving a particular Legacy to the Defender was, that in all E- 
vents he might have ſome Share of her Means, in cafe by any Fata- 
lity or bad Debitors any part of the Subjects ſhould periſh, and the 
proportional Deduction upon the Legacies was concerted in that 
View.” 8 


Broadfoot deponed. That the Defunct did not explain her Mean- 


ing or Intention to him, but that he wrote out the Paper according 


to the Inſtructions he had from the Defunct, and the Amendments 
put upon the Scroll written by Robert Inglis.“ 8 


a. Graham The Lords found the Diſponee had Right to the Fu. 


Lord Grange Reporter. 


Alt. Hay. per Plus. 5 


Eodem 


* 


. 


— 


Eodem Die. 


chant in Edinburgh, 
| AGAINST 


The Viſcount of Arbuthnot and others. 


He Viſcount, in conſideration of the Increaſe of his Debts, did, by 
the Advice of his Friends in the Year 1719, voluntarily enter in- 
to a Bond of Interdiction, during the Space of five Years, to certain of 
his Friends, whereof the Purſuers were two; and his Lordſhip there- 
by obliged himſelf, ** That he ſhould not grant or ſubſcribe any Bonds, 
or other Securities whatever, either as Principal or Cautioner, to a- 
** ny Perſon or Perſons, for any Sum great or ſmall; nor draw or ac- 
* cept of Bills, nor diſpoſe upon the Rent of his Eſtate, nor grant 
*« Diſcharges to any Perſon or Perſons, nor do any Fact or Deed to 
the Prejudice of his Family, without the ſpecial Conſent of, Sc.“ 
And there is a ſpecial Reſervation as to 3000 Merks of Annuity, to 
which his Lordſhip took himſelf. 
The Purſuers raiſed and execute a Proceſs of Reduction, Improbati- 
on, Declarator, Compt and Reckoning, whereby they mean'd to que- 


ſtion all Deeds done by my Lord to his own Hurt, particularly all 


Deeds and DICE made in fayours of his Factor, and all Clearances 
of Accomꝑts which in any ſort might obſtruct the Factor's coming to a 
fair Account at the Purſuer's ſight. Ads 

It was objected by way of Defence, That the Force of Interdiction 
reached only to Heritage and not to Moveables ; that the Rents of the 


Eſtate were properly Moveables, which my Lord might diſpoſe of at 
leaſure, notwithſtanding the Interdiction; and therceſore any Accompt 


tted betwixt him and his Factor concerning theſe Rents was not liable 
to Reduction on the Head of Interdiction. 83 
It was anſwered, That though Interdictions do principally affect He- 
ritage, and do not affect particular Moveables or F — 449 ſuch as, 
Horſe, Cattle, Sc. becauſe of the Favour of Commerce; yet they may 
ſecure other moveable Eſtates, ſuch as Bonds: For the Lords, can ſa 
cognita, might extend Interdictions to the gratuitous Diſpoſal of Bonds, 
according to the Opinion of Dirleton and Sir James Stewart, verbo 
Interdictious, and nothing hinders a private Perſon to put himſelf un- 
der the ſame Reſtriction; and therefore ſince the Lord Arbuthnot has 
thought fit to reſtrain his own Power of accounting with his Chamber- 
lain and diſcharging his own Rents, in order to prevent the Miſapplica- 
tion of the Rents, which had given Occaſion to the Growth of his 
Debt upon the Eſtate, his Pe 4 Intention in that Reſpect ought to 
be made effectual. In the zext place, As the Chamberlain is preſumed 
to have been in the Knowledge of this Interdiction, he was in mala fide 
to purchaſe to himſelf a Liberation, by ſettling Accomprs with the Per- 
ſon interdicted without the Advice of the Interdictors. | 
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John Arbuthnit of Fordon and Mr. James a Mer- 
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The Lords found the Interdifion could not extend to 

| Mowveables, nor to the bygone Rents of Lands, nor 

To the n or Diſpoſal of the ſaid Rents 

during the Courſe of the ſaid Interdifiion 5 and 

therefore found no Proceſs as to theſe But found 

the Defenders were pits 45 to take a Term to pro- 

duce all ee and Conveyances of Lands be- 

longing to the interdicted Perſon; as alſo all Bonds 

and Obligations inferring a Ground of Debt or' 

Claim, which may be a Ground of Diligence for 
affetting the Land-Eſtate, granted by the interdift- 
ed Perſon after the Date of the Interdifion, 

** dioithout the Conſent of the Interdiftors ; as alſo, 
A. Dun. Forbe: that the Effetts of the Interdiction may not be 
Alt. J. Grabams eluded by the Pretence of fitting Accompts for by- 
ſen... gone Intromiſſions with the Rents of the Eſtate, 
whereby Balances may ariſe to the Accomptants, 

and ſo may be a Ground of Diligence to affect the 

Land-Eſtate : Therefore ſuſtained Proceſs for Pro- 

duction of any ſuch fitted Accompts without Con. 
ſent of the Interdiftors, to the End it might be 

known, whether anyi ſuch Balancer ariſing might 
not properly fall under the Interdifion, but Pre. 
judice to the Defenders, after Production, of all 
their Defences in ſupport of the ſame 5; and found 

the Defenders ought to take Terms for producing 
( . 


%, 
"I 
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| k Eodem Die. 
Lord Polwarth and Hog of Hercaſs, 
r Air | 
The Earl of Home and "Trotter of Mortonhall. 


PP the Proceſs of Diviſion of the common Muir of Fogo, commenced 
at the Inſtance of the Lord Polwarth and Hog of Hercaſ5, who 


had a Servitude on that Common: The Action was ſuſtain'd, though 
they had not a joint Property, 31ſt December 1723. 


| Thereafter the Earl of Home the Superior, and Mortonhall who had 
a Wadſet from him, inſiſted, That beſide the Share effeiring to their 
Lands, the Tenants of which had been in Poſſeſſion of the Common 
with the other adjacent Heritors, they ſhould be allowed a Fourth part 
of the Common as a Precipuum, becauſe the Property was theirs, 
and the other adjacent Heritors had only Rights of Seryirude, 
It was anſwered for the other Heritors, That there was no Law for 


giving ſuch Allowance, as a Præcipuum, to one who has the Property 


of the Common; that as ſuch Property is fruitlels while the Common 
| con- 


Court of SESSION. 17 
continues undivided on account of the Uſe the other Heritors make of 
it, ſo when it is to be divided, the Law has made no Proviſion to the 
Heritor for his Property, but the Rule laid down by the 38 47 I695 
is ſimply; That the Intereſt of the Heritors having Right in the 
Common ſhall be eſtimate according to the Valuation of their reſpe- 
rive Lands or Properties. | | 

It was replied for the Proprietor, That the ſaid Clauſe concern'd on- 
ly the Caſe where a Common belongs in common Property equally to 
: adjacent Heritors ; which is very different from the preſent; where 
the Superior is Proprietof of the Muir, and the other Heritors have 
only a Servitude upon it, which is a much leſs Right; fot the Proprie- 
tor would have the ſole Right to Mines, Minerale or Marle, if ſuch 
were found in the Common; yea, he might plough part of it. providing 
he left out what was ſufficient for the other Heritors their Servitude, as ] 
. was found 21ſt June 1667, Watſon contra Feuars of Dunshennan. N 
And the Lords of Seſſion are by the ſaid Act directed to determine up- 
on the Rights and Intereſt of all Parties concerned, and to value 
and divide the ſame according to the Value of the Rights and Iute- 
reſts of the ſeveral Parties; From this it was inferr'd, that there 
could be no Doubt but the Superior ought, in a Diviſion of the Com. 
mon, to have an Allowance or Precipuum upon account of his Pro- 
petty, as well as a Share correſponding to the Valuation of his other 
adjacent Lands, the Tenants of which had a promiſcuous Poſſeſſion 
with the other Heritors. 92 


Jn" 


— 


The Lords found, That the Proprietor ought to 
hade a Fourth-part of the Muir allocate to 
him, tanquam | prong my as the Value of his 
Property, and that the Remainder ought to be 
divided proportionally, conform to the Act of 
Act. H. Dalrymple mg Parliament 1695, among the neighbouring He- 
Alt. Ja. Graham ten. J vitore who have poſſeſſed the ſame as Common- 
ty; allowing the Proprietor likewiſe a Share 
in that Diviſion efferring to his Lands, where- 
of the Tenants had promiſcuous Poſſeſſion with 

the Heritors of the dominant Tenement-s. 


Mackenzie Clerk. 


| Eodem Die. 
The Relict of Baillie Archibald Cockburn, 


"SG ATNST 


Daniel Edward Maſon. 


N a Suſpenſion of a Decreer-arbitral, as being pronounced after the 
Powers of the Arbiters were expired, the Queſtion turn'd upon this 
Point, Whether theſe Words of the Submiſſion, The Judges Arbiters 
| E 0 are 
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are to determine betwvixt aud the Twenty ſecond Day of December, 
did, in the Conſtruction of Law, include the 224 Day? | 
I) he Charger, in ſupport of the Decreet, brought the Authority of the 
Civil Law, . 133. 6 de V. F. l. 13. 56. 5 5. J. 72. J 1. F. de verb. 
ob. and took Notice of the Opinion of the Lords of Seſſion, obſer- 
ved by Dirleton, 16th January 1675, and alledged, that the common 
practice was to pronounce Decreets-arbitral upon the laſt Day, as in 
this Caſe; all which would come to be void, if this Reaſon of Suſpen- 
ſion was ſuſtained. 5 1 | 8 
It was pled for the Suſpender, That in Boundings of Land, the er- 
minus ad quem is never included, unleſs it be expreſly fo provided: 
Which ſhould likewiſe hold in Periods of Time, eſpecially when the 
Term is deſcribed by theſe Words, betwixt and a Day certain; for 
tis the natural Meaning of this Expreſſion, that the intermediate Time 
And it was anſwered to the Authorities brought from the Civil Law 
and my Lord Dirleton, That they either related to the Meaning of 
the Word intra, which did not agree exactly to the Words in queſtion, 
or elſe they concerned the Caſes of Debt, or ayoiding of Penalties; in 
both which there was a favourable Diſpegſation with the general Rule. 


The Lords havin g conſidered, that in many ſuch 
Caſes, Decreets-arbitral have Ca fry e 


* m— 


Hay for Mrs. Cockburn.T on the laſt Day; therefore find theſe Words, 
R betwixt and the Twenty ſecond, include the 
© ag 805  Mackenzze Clerk, 
Hub Hamilton Merchant in Edinburgh, 
 K@GAINST 3 ; 
Captain James Dalrymple. 


C1 tain 233 granted an Obligation to deliver to Walter 
iddel a Fiſh-debenture, in payment of a certain Quantity of Salt, 
as valued by Charles Sheriff in Preſtonpans: This Obligation was 
indorſed by Niddel to Mr. Hamilton, and by him to William Dun- 
das his Correſpondent at Roterdam, who again indorſed it to Van 
Fred at Amſterdam. The * — having refuſed Payment, the Ob- 
ligation was returned to Mr. Hamilton, and the two laſt Indorſations 
were deleted. „%% ap Se f „ 

Mr. Hamilton purſued the Captain for Delivery of the Fiſh-deben- 
ture, or Payment of the Valde of the Salt, in terms of the Obligation. 
Amongſt other Defences for the Captain, it was pled, 1920, That this 
Obligation was not indorſable, as being rather a Contract of Sale of Salt 
than a Bill. 240, That it had been twice indorſed after it came into Mr. 
Hamilton's hands, and theſe Indorſations deleted; which as it was un- 
war- 
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warrantable, ſo it could never make the Right return to the Purſuer, 
but he ought to have taken a Reindorſation from the Perſon, to whom 
it was laſt indorſed. | 

It was anſwered for the Purſuer, 190, That the Obligation being be- 
twixt Merchants and in re mnercatoria, it was very properly conyeyed 
by Indorſation; and this was agreeable to their conſtant Practice. 240, 
The Practice of ſcoring Indorſations Was never before quarrelled a- 
mongſt Merchants, and if it were found unwarrantable, it muſt deſtroy 
all Commerce; for Merchants cannot recover Payment from their De- 
bitors abroad without indorſing their Bills to ſome Truſtee; and it 
would be hard to oblige the Indorſee, in caſe of not recovering Pay- 
ment, to reindorſe the ſame, for thereby he would become liable for 

the Drawer. | | | | 


AR. Yo. Stewart. The Lords repelled the Defeucet, in reſpect of 
Atr. H. Dalrymple ſen. the An fer, 
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85 ns February 1, 1724. 
James Muir Merchant in Edinburgh, 
AGAINST 1 


Margaret Stirling. 


I” on of Bridgeton Wis Debitor by Bond to Mr. John Stirling, who 
aſſigned the ſame to Fames Muir; and. the Aſſignation was duly 
intimate. c | 3 | 
Bridgeton being charged by Muir to make Payment of the Sum in 

the Bond, he ſuſpended upon a Multiply-poinding, in which Compear- 
ance was made for Margaret Stirling, a Creditor by Bond to Mr, 
John ; and Preference was crayed for her, upon an Arreſtment laid 
on at her Inſtance prior to the Intimation of Muir's Aſſignation. 
It was objected by Muir, That the Arreſtment was null, the Horn- 
ing, by virtue whereof it was laid on, wanting a Warrant, in fo far as 

the Bond was regiſtrate before the Term of Payment, which could not 
legally be done, ſince the Debitor, by his Conſent in the Clauſe of Re- 

iſtration, had ſtipulate for himſelf a Forbearance till ſuch a Term; be- 
fore which no Decreet of Regiſtration ad executionem could go againſt 
him. | 

Anſwered for Stirling, That ſhe could regiſtrate her Bond at any 

time; and though the Horning was tailed before the Term of Payment, 
yet it was not ſignet till thereafter ; and ſo both Horning and Arreſt- 
ment were warrantable, and being prior to the Intimation, ought to be 

referred. ; 
1 The Lord Cowper Ordinary preferred Margaret Stirling, in reſpect 
of the Priority of her Arreſtment to the Intimation of the Aſſigna- 
| tion, and decerned. To which Interlocutor the Lords adhered. 


Ya. Moriſon ord | 
the Aſſiguy. 


E 2 8 | James 
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| | | | Eodem Die. 

x | James Fairholm Merchant, 

|| Sp AGAINST 6s" 

ml * Baillie James Gordon of Ellon. | 

661 | Aillie Gordon having given a Letter of Credit to my Lord Duffus 
| upon Mr. Fairholm, He, in compliance therewith, advanced the 


Money, and took my Lord's Bill upon the Baillie. 5 

In a Purſuit for the Sum of the Bill at Mr. Fair holm's Inſtance, the 
Baillie alledged, That no formal Intimation had been timeouſly made to 
him of this Draught, by which Neglect he had loſt the Fund of his Re- 
lief. "2 | 

1 It was anſwered for Fairbolm, Thar he had made a verbal Intimati- 
on to the Baillie much about the Time the Bill fell due, which. by the 
1 Cuſtom of Merchants was ſufficient, and there was no Need of a formal 
my Intimation, 7th January 1681, Ewing contra Burnet. | 


Wh The Lords found the verbal Intimation ſufficient. 


DO bh. a. 
- 


_ — 
Pr 4 
4 22 a — P 
— : 


1 | oY Lord Cullen Reporter. ; | * 
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| | February 5, 1724. 

164 Sutherland of Little-Torboll, 


* - | AGAINST 


| BY Roſs of Aldie. 


Na Contract of Marriage betwixt Mr. Sutherland and Aldie's Daugh- 
| ter, Mr. Sutherland became bound to infeft the Heir-male of the 
my Marriage in the*Fie of certain Lands ; and this Contra& contained 
is Clauſes of Warrandice and an Aſſignation to Mails and Duties after his 
| Deceaſe. On the other part, Aldie ſtipulate a certain Sum, in name of 
154 Tocher with his Daughter, payable at three different Terms. 
—_ - The Marriage diſſolved by the Death of the Wife, but there exiſted 

| a Son procreate of it; and ſome part of the Tocher being unpaid, Mr. 
| Sutherland brought an Action for Payment againſt Aldze : For whom 
it was pled in Defence, That the Obligations in the Contract were mu- 
14 tual, and Mr. Sutherland not having implemented his part, by infeft- 
Fs ing the Heir of the Marriage in the Lands contained in the Contract, 
„ the Defender could not be liable in payment of the Tocher which he 
1 had ſtipulate. „ 
Wis To which it was anſwered, That there could be no immediate Reſi- 
ms gnation, becauſe though there did exiſt a Son of the Marriage, yet he 
-11* could not with any Propriety be ſaid to be the Heir-male of it, ſince 
5 | his Title as ſuch depended upon the Predeccale of his Father. 


| N | Replied 
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Replied for the Defender, That it appeared from the Contract, that 
the Purſuer was obliged to denude himſelf of the Fie in the moſt ex- 
preſs Terms, having bound himlelf ** to infeft the Wife and Heir- male 
in Liferent and Fic of the Lands; to grant, ſubſcribe and deliver to 
them ſufficient Charters containing Precepts of Saſine, upon his own 
proper Charges; to warrant the Infeftments and Lands to be good, 
1 fafficient and free from all prior Infeftments, Inhibitions, Adjudica- 
« tions, Sc. at all hands and againſt all deadly: He aſſigned them to 
the Mails and Duties of the Lands after his own Deceaſe, and to the 
„ whole Writs, Evidents and Securities of them.” From the whole 
Tenor of which Contract it was plain that the Father only reſerved his 
Liferent. To alledge that in this Caſe it could not properly be faid 
that there was an Heir, ſince the Father was ſtill alive, was nothing 
but a Quibble; for the Marriage being diſſolved and a Son exiſting, it 
moſt certainly and undoubtedly appeared who was the Heir-male of the 
Marriage. That it was a Duty incumbent on the Grandfather to ſee 
his Grandſon get Juſtice, and to prevent the Dilapidation of the Eſtate, 
before he could be obliged to perform his reciprocal Part of the Con- 


tract. Rs 
The Lords found, That My. Sutherland onght to re- 
Sign the Lands in favours of himſelf, and failing 
1 of him, in favours of his Son nominatim zn Hie, 
Alt. Jo. Forbes. with abſolute Warranaice and Aſſignation to Mails 
| and Duties, as mentioned in the Contra, before 
Payment of the Remainder of the Tocher. 


Lord Polton Reporter, . | Gib/on Clerk. 
Eodem Die. 
John FWaiſon in Barmuir, 
| AGAINST TEM 
James Fede zz Fultoun. 


Ede having ſuſpended a Charge at Mat ſon's Inſtance, upon this 
Ground, That the Charger had ſigned a Super ſedene to him, of 
which the Term was not 3 It was anſwered for Mat ſon, That he 
had ſubſcribed the Sußer. ſedere, upon the Faith that all the Suſpender's 
Creditors were to do the ſame, which appeared, from the Narrative of 
the Writ, to have been the Pop and ſince not above a Fourth-part of 
the Creditors had ſigned, the Charger could not be bound; for it was 
not to be thought that he could have tied up himſelf from doing Dili- 
gence, and left the other Creditors at Freedom. 3 
The Lords found, That the Superſedere was intended to be ſigned 
y the whole Perſons narrated in the beginning thereof, and found 
it not binding on thoſe who had ſigned, in reſpect a ſmall Number 
only and not the whole had figned. | 
Upon a reclaiming Bill for the Suſpender, repreſenting, That though 
the greateſt Number of his Creditors had not ſigned, yet none of theſe 


had done any manner of Diligenee ſince the Date of the &. . : 
| F | | 9 
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| | The Lords adhered to their former Tnterlocutor; 
Arch. Stewart Jutl. with this Duality, That the Charger could not be 

for the Charger. | 9 i 
Alt. Ja. Boſuell the firſt Ver of perſonal Diligence againſt the 
| Suſpender. | | 


Lord # orglen Reporter, Mac ten gie Clerk. 


Eodem Die. 


Douglas of Cavers and other Creditors of Thomas Pringle, 
AGAINST | 


Walter Pringle hzs Brother. 


He Defender was nominate and appointed oe Executor and uni- 
ver ſal Legatar in his Brother's Teſtament, and had ſerved Heir 
to him cum beneficio inuentarii. | 
Cavers and the other Creditors of Thomas, upon his Deceaſe, ob- 
tained Decreets of Cognition before the Commiſſary of Peebles, and 
upon theſe they not only were decerned Executors Creditors to the De- 
funct, made up Inventaries and confirmed the fame, but they alſo pur- 
— Walter tor Payment of their Debts, as repreſenting his Brother 
aſſive. | | 
The Defender pled his Service, as Heir cam beneficio, in bar of this 
Action, and the Defence was ſuſtained. | 
The Purſuers afterwards inſiſted, that he ſhould be ordained to aſſign 
the Heritage contained in his Inyentaries to them, effeiring to their ſe- 
veral Debts. ” | 
To this the Defender objected, That an Heir cam beneficio was not 
obliged to aſſign the Inventary, but only to make the Value thereof 
forthcoming to the Creditors, as was plain from the Words of the Act 
of Parliament 1695: And further, he contended, That whatever might 


be the Fate of the general Point, yet in this Caſe he could not be obli- 


ed to aſſign to theſe Purſuers, who were Executors decerned and con- 
1 and by the Confirmation appeared to have Subjects in their 
hands far exceeding the Debts acclaimed by them. 

It was anſwered, That the general Point had been determined 8th 
November 1712, Vint againſt the Lady Hally, where my Lady Hal. 
ly was expreſly decerned either to aſſign or pay. And to the other 
part of the Defence it was anſwered, That a Creditor had Power to af. 
fect all the Subjects belonging to his Debitor, for his Security till Pay- 
ment: An Arreſtment could not hinder an Adjudication, nor e contra, 
though the Subjects differently attached ſhould far exceed the Debts 
upon which the Diligences proceeded. 


Ag. Ch. Areckine. & The Lords found, That Mr. Pringle muſt either pay 
Alt. Wal. Pringle. or 4 ſign, | NN | 


Dalrymple Clerk. 
1h 
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February 6, 1724. 
The Hoſpital of Perth, 


AUAINSYT 


Hr James Campbell of Aberuchall, 


He Managers of the Hoſpital of Perth, as pretending Right to the 
Superiority of the Lands of Leonardjhall, belonging to Sir James 
Campbell, inſiſted in a Proceſs of Improbation and Nonentry againſt 
him. FR 
| Theſe Lands had formerly held of the Priory of the Charter-houſe 
of Perth, and the Managers founded their Title upon a Grant from 
King James VI. Anno 1569, in favours of the Hoſpital, of ſeveral 
Lands, Se. en to the Religious Houſes within the Town and 
Pariſh of Perth; which Grant in their favours was confirmed, and 
the Lands, and others therein contained, were of new diſponed to the 
Hoſpital upon the 29th 7 1587, which was the Date of King Zames's 
Revocation and of the general Annexation of Kirk-lands to the Crown 
and both theſe Grants were ratified in Parliament Anno 1592. 

The Defence made for Sir James was, That his Lands having for- 
merly held of the Priory of the Charter-houſe of Perth, the Superiori- 
ties belonging to all ſuch Religious Houſes (ſuppreſt by the Reforma- 
tion) fell into the hands of the Sovereign, without any other Excepti- 
on, than that in favours of the Eatl of Roxburgh, and that in favours 
of Archbiſhops, Biſhops, and other Chapters; all others being expreſly 
annexed to the Crown by the roth and 14th Acts of Parliament 1633, 
and confirmed by the 53d Act of Parliament 1it, Charles II. that there- 
fore Sir James was at Liberty to take his Lands to be holden of the 
Crown. 

It was anſwered for the IIoſpital, Thar their Rights were not com- 

rehended under theſe laſt Statutes ; 1920, Becauſe the Grant to the 
Holpital was upon the "uy Day of King Zames's Revocation of all 
Grants of Kirk-lands, in which there was a ſpecial Exception of thoſe 
in favours of Hoſpitals ; and the Lords had found, in the Caſe of 
Maitland againſt Brand, 14th February 1705, that the Lands then 
in Diſpute were not annexed to the Crown by the Acts 1633, becauſe 
they were particularly excepted from the general Act of Arinexation 
1587. 20, In the 23 Revocation Act th, Parl. 1633, in all the 
Submiſſions, Surrenders and Decreets- arbitral that followed upon it, the 
Infeftments in fayours of Hoſpitals were ſtill excepted; therefore the 
Acts of Parliament which enſued upon the . N Revocation could not 
be preſumed Encroachments upon the Hoſpital's Right. 3770, It was 
contended for the Hoſpital, That even the Words of the Statute did 
not comprehend their Cale, ſuch Kirk-lands only being annexed which 
had been erected in temporal Lordſhips, Baronies or Livings, under 
none of which the Grant in their favours could come; becauſe by the 
Act 119, Parl. 1592, all Ratifications in Parliament of Erections of 
«« Kirk-lands in temporal Lordſhips or Livings are diſcharged;” yer in 
that ſame Parliament, and of that ſame Date, the 5 et to the 

Hoſpital of Perth was ratified. 
1 I: 
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It was replied for the Defender, That the Exception of the Hoſpital's 
Right from the general Act 1587 could have no Influence upon its be- 
ing excepted from the Annexation, the Rights of a * many other 
Perſons were excepted 3 as well as the Hoſpital's, who yet never 
pretended that their Vaſſals were in a different Cale from the Vaſſals of 
other Lords of Erection, and that becauſe of the Generality of the 
Words of the Law, all Erections made, whether before or after the 
„ ſaid Annexation in the Year 1587.” 240, The Purſuers could not 
found upon that Clauſe of King Charles I.'s Revocation, which ex- 
cepts the Infeftments in fayours of Hoſpitals; without acknowledging 
that their Right was an Erection into a temporal Living; for by a ſub- 
ſequent Article in that Revocation, ** all Infeftments of whatſoever 
„ Abbacy, Ptiory, Sc. if not erected into a temporal Barony, Lord- 
e ſhip or Living, to and in favours of whatſoeyer Perſon or Perſons, 
« are reyoked;” which muſt comprehend the Superiority in favours 
of the Hoſpital, unleſs they admit themſelves to have Right to them as 
a temporal Living, and conſequently fall under the Words of the An- 


nexation 1633. 


The Lords found, Mortifications in favours of Hoſpi- 
Ad. Ro. Craigle. 5 tals were not comprehended under any of the As 
Alt; Ch. Areskine. 0 f Annexation. | 


Lord Dun Reporter. Hall Clerk. 
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| Eodem Die. 
James, William, &c. Moffats, 


AGAINST 


Walter and Beſſie Moffats. 
Ames Moffat having granted a Diſpoſition of his Eſſects, with this 


Proviſion, That if any one or two of the Diſponees ſhould de- 
ceaſe without Children, the Share of the Perſon or Perſons ſo de- 
ceaſing ſhould accreſte and fall to the ſurviving and their Chil- 
dren. Under which Proviſion the Diſpoſition is declared to be granted 
by James, and accepted by the Diſponees. | | 

It happened that Iſabel Moffat, one of the Diſponees, aſſigned her 
Right and died without Children: The Queſtion was, If by any gra- 
tuitous Deed ſhe could 2 the foreſaid Proviſion? 

It was alledged for Iſabel's Aſſigny, That the Clauſe mentioned in 
the Diſpoſition was no more than a ſimple Deſtination of Succeſſion; 
and though there was a Subſtitution in a certain Event, yet ſince there 
was no Clauſe not to alter, it only entitled the Subſtitute to the Suc- 
ceſſion, in caſe ſne had not otherwiſe _— of her Share, but impoſed 
no Limitation on the Inſtitute to hinder her from diſpoſing of the Sub- 
ject, or altering the Subſtitution at her Pleaſure. 


———_— 
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it was anſwered, 1920, That by the Conception of the Clauſe of 
Subſtitution the Right of the Diſponees was no more than a conditional 
Fic. 240, That in this Caſe, where the Proviſion. of Subſtitution is 
made the Quality of the Conyeyance, the Subſtitution could not be al- 
tered ; for by the Conception of the Writ, the Inſtitute by his Ac- 
ceptance becomes obliged, ex pacto, to reconvey to the Subſtinite, in 
cale of the exiſting Event. a |; 


The Lords found, That Iſabel could not diſpone gra- 


a 


AR. Pat. Grant. tuitouſly, and that her Share accreſced to the ſur- 
* gen. viving Diſponees. 
Lord Polton Reporter. Mac ten sic Clerk: 
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# ebruary 7, 1724. 


Mr. James Philp and the Moderator of the Presbytery of 
Ellon, 


AGAINST 


The Heritors of the Pariſh of Cruden. 


* 
1 


He Presbytery of Ellon having depoſed Mr. Keith Schoolmaſter at 
Cruden, they duly intimated their Sentence; and after elapſing of 

Year and Day, and publick Intimations made to the Heritors and o- 
thers concerned. to nominate and prefent a Perſon qualified for that 
Charge, they proceeded to the Settlement of Mr. Php; who having 
inſiſted for his Salaries, it was objected to him, That his Title was 
void, he being admitted to that Office by the Presbytery without the 
Advice of the Heritors and Miniſter of the Pariſh, which, by the Act 
of Parliament 1696, was neceſſary in the appointing of à School- 
maſter. | | PS, 

It was anſwered for the Presbytery, That the AF 1696, ordaining 
a Schoolmaſter to be appointed in every Pariſh, could not, in the 
Event of the Heritors refuſing or neglecting to preſent one, be more 
habily executed than by the Presbytery, ſince former Acts of Parlia- 
ment, particularly Act 22. Jeff. 4. Parl. William and Mary, had 
given the Power of trying, inſpetting and cenſuring of Schoolmaſters, 
and wherever a Preſentation does take place, the Nature of the Thing 
requires, that theſe to whom the Preſentation is to be made ſhould have 
the Power of filling up the Vacancy, if the Patron refuſe or neglect to 
do his Duty. Ir was farther pled, That if this Power was denied the 
Presbytery, there was Reaſon to fear that few Schoolmaſters would be 
ſettled in the Northern Parts of the Country. 

Replied for the Heritors, That as an Act of Parliament was neceſ- 
ſary to eſtabliſh a ju, devoluium in the Presbytery in the Caſe of ſet- 
tling a Miniſter, ſo had there been any fuch thing intended with reſpect 
to a Schoolmaſter, no doubt the Legiſlature would have taken an Op- 
portunity to have expreſſed it: And as to the Inconvenience which 
might ariſe from denying ſuch a 3 to the Presbytery, it was not 

| ſo 
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ſo great as to allow them to transfer to themſelves the Right which was 
competent to the Heritors ; for, by Application to the Judicatories 
which have the Execution of the Laws in their hands, they would get 
the Heritors decerned to provide a Schoolmaſter in a competent Time; 


and, if they failed, Letters of Horning would be directed againſt them 
for that Effect. 


The Lords found, That by the Act of Parliament 1696, 
ordaining a Schoolmaſter to be ſettled in every Pariſh 
with Advice of the Heritors and Miniſter thereof, the 
Nomination and Preſentation of the Schoolma ſter 

Aa. Jo. Dundar. belongs to the Heritors and Miniſter of the Pariſh: 
Alt. Je , & But found, that if the Heritors and Miniſter re- 
fuſe to preſent, after due Certioration by Intima- 
tion from the Pulpit for that Effet, that then 
the Presbytery may proceed and ſettle the School- 

maſter. 


Lord Pancaitland Reporter. | Hall Clerk. 
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February 11, 1724. 
Archibald Macinlay, 7 
mg. AGAINST 


Archibald Jack aud others. 


PF Linabeth Brown, Relict of Archibald ach Merchant in Large, 
obtained Decreet againſt Robert Fack her Son, and Repreſentative 


of the faid Archibald, before the Baillie-depute of Cunningham, for 


1000 J. Scots, as her legal Share of her Husband's Moveables. This 
Decreet was aſſigned by her to Macinlay, and he inſiſted in a Proceſs, 


upon the paſſive Titles againſt the Heir and Relict of the faid Robert, 
for Payment of the Sum contained in the Decreet. 


The Defenders pled, That the Decreet was not an Inſtruction of the 
Debt, becauſe, 1970, It was pronounced by an inferior Judge upon 
a random Libel, bearing great Sums and Values of Goods, as belong- 
ing to the Defunct, of which he never was poſſeſt, and concluding a- 

ainſt his Son as vitious Intromitter with his Father's Effects; whereas 
be never intromitted with any of them. 240, A Procurator compeared 
for Robert the Defender, and denied the Libel ; but the Decreet did 
not bear that he had a Mandate. 3zz0, The Libel was referred to Oath, 
bur no Day taken for the Defender, and a Day only aſſigned ; and 
when the Day came, the Purſuer reſtricted her Libel, and the Defender 
was held as confeſt. Which being the whole Progreſs of the Affair, 
Fack contended, That no Credit ought to be given to the Decreet, but 
that the Purſuer ſhould yet prove as in libello. 

It was anſwered for the Purſuer, That ſuch Objections againſt the 


Decreet were not now releyant, when the only Mean of Proof was 


loſt 
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loſt by Robert Jack's Death. 240, It appeared by the Decreet that 
the Defender Robert was perſonally apprehended, and conſequently it 
muſt ſtand with much better Reaſon than a Decreet againſt 4 Perſon 
out of the Kingdom legally cited; which Decreets are every Day ſu- 
ſtained. 3770, Though the Decreet did not bear the Procurator's pro- 
ducing a Mandate, yet it did not from thence follow, that no Mandate 
was produced; and this Defect, though true, was ſupplied by the De- 
fender's being perſonally apprehended. 4to, It was no Preſumption a- 
gainſt the Decreet, that a great Sum was libelled and thereafter reſtrict- 
ed, that bting the daily Practice: 


The Lords found, That the Decreet was a pre- 
Att. Pat. Boyle. 7 ſumptive Evidence of the Debt, which they 
Alt. And. Macdowal. 1 72 taine 4, exce pt t he De fe aders aid takes it 6 ff 
by a more clear Probation. 


Juſtice Clerk. 


N. B. In this Cauſe there was a Letter from the Clerk of the Bail- 
lie- court of Cuuingham produced to the Lords, which bore, that 
neither a Mandate, when one was perfonally apprehended, nor ſecond 
Citation was uſual in that Court.“ 


tl * „ —_—_ 


— — 
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Eodem Die. 
John Guthrie, 
; A 
The Marquis of Annandale. 


I a Proceſs againſt the Marguis of Annandale, as repreſenting his 

Father, for Payment of an Accompt of Horſe- furniture and Saddler- 
work; the Defence made againſt the Debt was Preſcription, there 
being more than three Years elapſed ſince the laſt Article of the Ac- 
compr. 

To which it was anſwered, That the Accompt was ſigned by the 
late Marquis's Maſter of Horſe ; and ſince the Articles of it fell proper- 
ly under that fort of Buſineſs whereof he had the Truſt, his Subſcripti- 
on muſt be as good as his Maſter's, ſo as to preſerye the Accompr from 
preſcribing for twenty Years. 1 

It was replied for the Marquis, That though a Servant may contract 
for his Maſter, and fix an Obligation on him, when the Contract is 
made with reſpect to ſuch Matters as are uſually committed to his 
Charge, yet his ſubſcribing an Accompt can never preſerve the Debt 
for a longer Time than that to which it would otherwiſe have ſubſiſted; 
for ſince the Act of Parliament expreſly requires the Writ of the Par- 
ty, the Seryant's Subſcription can at beſt be but a preſumptive Evidence 


of the Contraction, but can never prove reſting owing after the Years 
of Preſcription, 
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The Lords found, That ſuppoſin the Maſter of Hor [+ 


AA. Js. Horn. was employed in buying of Furniture, yet the De- 

. Fence of Preſcription was competent to the Marquis. 

Lord Pollock Reporter. | Gib/on Clerk. 
Eodem Die. - 


Aenes Muirhead and her Husband, 


AGAINST 
David Muirhead. 


Di Muirhead of Drumpark, Grandfather to theſe Parties, dif- 
poned his Lands, in a Contract of Marriage Anno 1671, in fa- 
yours of his eldeſt Son Robert, his Heirs Male, of Line, Tailzie and 
Proviſion. „„ ES | 
Robert was infeft upon this Right, and John his Son ſucceeded him, 
but was never ſerved Heir to his Father, nor infeft. He in the Year 
1697, in his Marriage-contract with Agnes Welſh, obliged himſelf to 
provide the Lands of Drampark to the Female Children of the Mar. 
riage, in caſe there ſhotild be no Males. LR 
Agnes Muirhead, the only Child of John, raiſed a Declarator of 
her Right by virtue of the. ſaid Contract of Marriage, againſt David 
Muirhead (Grandſon to old David by his 1 5 Heir 
Male of the Inveſtiture, who paſſed by Fob», who had been upwards 
of three Years in Poſſeſſion of the 'Eſtate, and feryed himſelf Heir to 
Robert who was laſt infeft : Her Declarator 'was founded upon the 
24th Act, Parl. 1695, whereby, it. is provided, That if any Man, 
ſince the Af 1661, ſerved or att hereafter ſerve himſelf not to 
his immediate Predeceſſor, but to one remoter, he ſhall be liable 
for the DEBTS and DEEDS of the Perſon interjefted, to whom 
he was apparent Heir, and who was in Poſſeſſion of the Lands and 
Eſtate; to which he was ſerved, for the Space of three Tears. 

It was pled in Defence for David, That the Law had no where 
ſaid, that an apparent Heir not infeft, though three Years in Poſſeſſion, 
might alter the Settlements made by his Anceſtors, and convey the 
Lands, in the ſame Manner as he might have done had he been infefi : 
for that would have contradicted an undeniable Principle, That one 
can transfer no more Right than he has; and that an apparent Heir, in 
the naked Right of his Apparency, cannot by his DEED tranſmit an 
Eſtate to which he has no Right. 240, That the Act of Parliament 
was intended only for a Security of onerous DEBTS and DEEDS, 
ſuch as the Contracter could have been compelled in his Lifetime to 
have paid or implemented, but could never be extended to Proviſions 
in a ee of Marriage, which were not to take Effect till after his 
Deceaſe; and that the Legiſlature could not intend that total Alienati- 
ons of Eſtates ſhould be made in ſuch a Manner. g 


It 
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It was anſwered, That the Word DEEDS being expreſt in the Act 
of Parliament as well as DEBTS, they muſt be taken cam effettn, 
and that none of them were to be lookt upon as uſeleſs; and whether 
the Word DEEDS might be extended to ſuch as were gratuitous, the 
purſuer did not need to diſpute, becauſe her Caſe was a Proviſion in a 
Contract of Marriage, which was both rational and onerous: And the 
Purſuer did not plead; that the Defunct, as apparent Heir three Years 
in Poſſeſſion, could make à valid Conveyance or Settlement of the E- 
ſtate, but only contended, that the Obligement by him in his Contract 
of Marriage, providing the Lands to the Heirs Female of the Marriage; 
was effectual, by the Act 1695, to compel the Defender, as Heir in 
the Inveſtiture, ro denude in favours of the Purſuer. 


The Lords found, That by the Contract of Mar- 
riage in Anno 1697, the Deſtination was al: 
| tered = 3 of Face whatſoever ; and in 
AR. Ja. Ferguſſon len. regard that John, though not infeft, was t 
Alt. E 72 , in Poſſeſſion of the Ee. 38 
 Obligement in the Contract of Marriage bind. 
ing on the Heirs Male. 


Lord Kimmergham Reporter, G1b/on Clerk. 


. 


2 — 


Eodem Die. 
The Trades and Magiſtrates of Inverneſs, 


A é 


Duff of Drummuir and others Members of the Gildry. 


Committee of the Royal Boroughs, by Appointment of the Con- 

vention Anno 1676, confirm'd a Set and Conſtitution of the Burgh 
of Inverneſs, or made a new one, by which the Trades were totally 
excluded from being Members of the Town-council, and in conſe- 
quence from any Share of the Management of the Burgh. 

The Trades continued in this State till betwixt the Year 1689 and 
the Year 1701, during which Interval the Magiſtrates began, via fucti, 
to bring ſome Tradeſmen into the Council; but this having been dif- 
continued from the laſt mentioned Period, the Trades, in the Month 
of June 1722, made Application to the Magiſtrates and Council for 
Redreſs of this Grievance, and obtained an Act of Council giving them 
a certain Share of the Adminiſtration, proviſionally always, That whar 
the Magiſtrates and Council had done ſhould be authorized and appro- 
ven of by the Convention at their next Meeting. | 

The Act of Council was accordingly laid before the Royal Boroughs 
in the Month of Fly thereafter, and received their Approbation. 

The Gildry of the Town being diſatisfied with this Procedure, ſuſ- 
pended both Acts; and amongſt other Reaſons inſiſted upon rhis, Thar 
the Convention had no Power by Law to alter the Conſtitution of any 

H Burgh; 


W _ —_ 8 * 


ſtion it ſeem'd extremely odd, that the Suſpenders ſhou 
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Burgh; that when the Royal Grant erecting a Burgh did not appear; in 
ſuch a Caſe the Forms which had been cuſtomary in the Town were 
preſum'd to be the Set, and were uſually confirmed by the Conyen- 
tion, as was done in the preſent Cale. 

It was anſwered, That the Powers of the Convention were aſcertain- 
ed by the Laws and Acts of Parliament eſtabliſhing their Authority, 
which were numerous and known; and their Poſſeſſion of theſe Powers, 
by the Exerciſe of them, appeared from their Acts for Ages paſt, giving 
Sets to the greateſt part of the Royal Burghs in the Nation, and alter- 
ing them for juſt and neceſſary Caules. 

It was obſerved likewiſe for the Chargers, That in the own Que- 

d diſpute the 
Authority of the Convention, ſince the only Title they pretended to, 


in ſupport of their Privileges, was an Act of the Commiſſioners of the 
Convention. 


The Lords found, That the Convention of the 
| Royal Boroughs had Power, on juſt and rea- 
ſonable Conſiderations, to make Alterations, 
upon due and regular Application, in the 


Sets of particular Burghs, formerly given 
them by the Convention. 


Lord Cowper Reporter. Mac ten gie Clerk. 


bes for the Trades. 
Alt. Ro. Dundas Advo- 
catus & Ja. Graham. 


Dun. Forbes & Jo. For- 8 


February 1, 1734. 
James Duke of Hamilton and others, 


1017 6 


Neil Macallum and other Iudtwellers in Glaſgow. 


OD He Duke of Hamilton and other Heritors who were infeft in the 


: Salmon-fiſhing upon the River of Clyde, purſued Macallum and 
others, who came from G/a/gow and fiſhed Salmon in the ſaid River. 
It was pled in Defence, That the Purſuers had no Right to that part 
of the Water in which the Defenders had fiſhed, the fame belonging to 
the Town of G/2/gow, who had a Right of Fiſhing, and the Defenders 
had ar leaſt their tacite Allowance. 


Anſwered for the Purſuers, Thar ſince the Defenders could pretend 


no Right to the Fiſhing themſelves, any Perſon who had an hs wow 


Right to the Salmon-filhing,, which was inter Regalia, might debar 
them; becauſe, by their Fiſhing, the Salmon were diminiſhed and car- 
ried off by thoſe who had no Title to take them: That the Purſuers 
could even hinder thoſe who had a Right to fiſh from uſing Exceſs in 
fiſhing below them; ſuch as building Cruives too high, or otherwiſe 
hindring the Salmon from coming up the River ; much more could they 
binder thoſe who had no manner of Title to fiſh: And in this Action 


_ had the Concurrence of the Procurator-fiſcal for his Majeſty's In- 
tereſt, | 


Replicd 
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Replied for the Defenders, That any Perſon may fiſh and take what 
is n ullius, and are reſtrained by no Law, providing they can have 
Acceſs to the River; and ſince the Heritors upon whoſe Grounds 
they fiſh do give them Allowance, no Heritor upon any other part of 
the Water has a Right to quarrel them: That the Argument from 
Cruives, . which are regulate by expreſs Acts of Parliament, could be 
of no Weight againſt the Defenders, who had done nothing prohibited 
by any Law. And as to the Concurrence of the Procurator-fiſcal, it 
was anſwered, That his Power went no further than with reſpect to 
the Penalties in the Statutes againſt Fiſhing in an unlawful Time or 
Manner. 


The Lords found, That the Purſuers and Fiſtal 

1 were "gy! entitled to any ſuch Action againſt the 

Alt. Fa. Boſwell. F Defenders, except they had fiſhed upon the 
Purſuers part of the River. 


% 


February 13, 1724. 


Katharine, Auna and Chriſtian Huttons, 
| AGAINST 
David Hutton, 


FT Hcſe Purſuers inſiſted in a Reduction of a Bill for 350 J. Scots 

& granted by their Father, when on Death-bed, to his Brother the 
Defender : They alledged ſeveral Circumſtances to infer that it had becn 
unduly elicited, bur principally inſiſted on this Reaſon in Law for yoid- 
ing of it, Vi/S. That it was granted on Death-bed, and that it appear- 
ed, from the Defender's Acknowledgment, to be gratuitous, at leaſt as 
to 300 J. and therefore was of the Nature of a Legacy, which could 
not be legally conſtitute by a Bill; for a Legacy ought to be contained 
in ſome formal and probative Writ, ſuch as a Teſtament duly executed: 
And though Bills were probative in Matters of Commerce, yet in Caſes 
ſo very foreign to that Buſineſs as the granting of Legacies, their Privi- 
leges could not take place. Thus in the Cale of Sir Robert Myrtor 
againſt George Livingſton, where Sir Andrew Myrton had accepted 
a Bill, as an additional Portion to his Daughter, payable after his De- 
ceaſe, the Lords found the Bill null, as not being in re mercatoria; 
and gth November 1722, Clerk contra Fulton, it was found that a 
Legacy or donatio mortis cauſa could not be habily conſtituted by a 
Bill And if ſuch Bills were allowed to be granted by one on Death- 
_ it would make way for many Impoſitions upon weak dying Per- 
ons. 22, 

It was anſwered for the Defender, That the Law required no other 
Solemnities to Deeds upon Death-bed, than ſuch as were neceſſary in 
other Writs; and therefore as Bills were probative of a Gitt, and were 
good when granted even without an onerous Cauſe by one Perſon in 
Health to another, there was no Law incapacitating a dying Perſon, 
when in ſound Judgment, to give I. Donative to his Friend in the ſame 

2 Way. 


— 
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way. And the Argument from poſſible Impoſitions might be good for 

making a new Law, but as the Law ſtood at preſent the Bill was good 

and probative. . 

The Lords found, That a Bill granted on Death. bed 
was not a legal Method of conſtituting a Debt or 
Legacy even to affet? Moveables, in ſo far as the 

the Bill is gratuitous. | 


Lord Cullen Reporter. Mac lengie Clerk. 


Act. Jo. Forbes, 7 
Alt. Pat. Grant. 


« Eodem Die. 


Alexander Stewart ſometime Merchant in Edinburgh, now 
of London, | 


AGAINST 


William Elliot of London, Merchant. 


| a e en raiſed at the Inſtance of Alexander Nanghton 


Merchant in Roterdam, as Factor for Scot and Company, the Cre- 
ditors of William Scot Merchant in Edinburgh were called, and a- 
mong others Alexander Stewart and William Elliot, to diſpute theit 
ſeveral Intereſts in the Subjects, Effects or Money belonging to Scot 
and Haliburton his Partner, which were in Naughton's hands. 

Stewart's Intereſt was a Bill of Exchange for 4800 Gilders, drawn 
by Scot upon 1 in April 1708, and payable the iſt of July 
thereafter to Haliburton, and indorſed by Haliburton to Stewart, 


that he might have both the Pattners bound to him. When the Term 


of Payment of Mr. Stewart's Bill came, he preſented the ſame to 


| Naughton for Acceptance and Payment; but Naughton refuſing, in re- 


ſpect that there was not ſo much in his hands of the Produce of Wool, 
and other Effects of the Drawers, which had been conſigned to him, 
Mr. Stewart proteſted for Not-acceptance 5th July 1708. 

Mr. Elliot's Intereſt was Bills for 500 J. Sterling, accepted by Scot 
in February 1708, upon which he had uſed Diligence and denounced 
Scot the 4th of May thereafter, and upon the 13th of that Month he 
obtained a Gift of his Eſcheat, which paſſed the Seals the 22d of No- 
vember following; and upon the 13th of December, ſaid Year, he ob- 
rained a general Declarator in Abſence, but purſued no ſpecial Declara- 
tor, nor made any Uſe of his Gift till this Competition. 

Mr. Stewart craved to be preferred, in reſpect that the Draught 
was a virtual Aſſignation to what Effects were in Naughton's hands, 
and the Proteſt equivalent to an Intimation, which completed his 
Right: That the Draught was before the Rebellion or Denunciation, 
ba the Proteſt prior to the Declarator and even to the Gift of Eſcheat ; 
for though the Gift was ſigned the 13th of May, yet it was not pre- 
ſented to the Seals (by which the King ſpeaks) till the November fol- 
lowing, which Period only is to be conſidered as its Date. In ſupport 
of this Ground of Preference the Authority of Sir George Mackenzze 


was brought, Book 2. Tit. 5. of his Inſtitutes, where he lays down 


Rules 
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Rules in the Caſe of ſingle Eſcheats. And Mr. Stewart further con- 
tended, That he was even in a ſtronget Caſe than that of a common 
Aſſignation which needed Intimation. becauſe Orders among Merchants 
to pay need no Intimation, but are of themſelves complete Rights, as 
my Lord Stair obſerves, Title Aſſignations; F 12. and Sir George 
Mackenzie, eodem titulo of his Inſtitutes. 

It was contended for Mr. Elliot. That he ought to be preferred, 
Imo, Becauſe the Bill or Aſſignation was to a _—_— Sum, which could 
not carry the corpora of Wool, Wc. in the Factor's hands, and which 
could only be carried properly by the Eſcheat. 240, By the Act 145. 
James VI. Parl. 12. the Debt in the Horning was preferable to all 

Aſſignies, Dohatars, Sc. ſo that he had a legal Preference upon his 
Denunciation. 3zio, The Creditor in the Horning was preferable to a 
poſterior Arreſter, though prior to the Gift; and in Competitions be- 
twixt Arreſtets and Aſſignies, the Dates of the Arreſtments and Intima- 
tions give the Preference : So that in the preſent Caſe, the Intimation 
being poſterior to the Denunciation, the Donatar ought to be prefer- 
red. | 3 

' Stewart anſwered to the 1//, That by Naughton's Oath it appeared 
that the Effects were ſent to him Anno 1707; and they were convert- 
ed into Money long before the Draught; and though the Draught had 
been next Day after Receipt of the Goods, yet that Moment he came 1 
in Scot's place, who was the only Perſon that could call Naughton to | 
an Account. To the 24 it was anſwered, That the Argument from 
the Statute could only hold when the Aſſignation was poſterior to the 
Denunciation ; but in the preſent Cale Scot was fully denuded Prior to 
the Denunciation. And as to the 34, The Denunciation might prefer to 
a poſterior Arreſter, becauſe till the Date of the Arreſtment the Credi- 
tor Arreſter had no manner of Intereſt ; but here Stewart had effectual- 
ly eſtabliſhed his Right prior to Elliot, whole Title was not comple- 
ted till Declatator. | | | 


' The Lords found, That the Goods of Scot; ſent up- 

on his Account to a Factor in Holland fo be die 

poſed of for his Behoof, and the Product thereof 
to be returned to him, fell under the Eſtheat of 
Scot, to whom the Goods belonged : But found, „ 
that the Creditor in the Bill upon the Factor, 
oteſted for Not- acceptance, was preferable to 
Mio: the Donatar to the Eſtheat, ſeeing the 
Drawer of the Bill was by the Draught denu- 
| Ae of the Subject for which the Bill was drawn ; 
and that the ſaid Bill was drawn before De- 
nunciation, and proteſted before the Gift of Efe 
cheat: And therefore preferred the Creditor in 
the Bill. 


Stewart. 


Ja. Ferguſſon ſen. for 
Alt. Sir Jo.Elphinſtone. c 
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3 e February 18, 172.4. 
Sir Gillert Elliot of Stobbs, 


AGAINST 


— th + —— — — - 
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James Atchiſon Merchant in Edinburgh. 


— 
An — b. my 
_ ET. - 
_ — - . 
* , 


I a Multiply-poinding raiſed by the Tenants and Poſſeſſors of five 
Tenements of Land in Edinburgh and Canongate, a Competition 

did ariſe betwixt Sir Gz/bert and Mr. Atchiſon. Ret” 

Mr. Atchi ſon's Right was a Diſpoſition to the Subjects by Fohr 

Murray, who had acquired Right by Progreſs to an Appriſing dated 
in May 1668; and Sir Gilbert's Intereſt was an Adjudication led a- 
gainſt the ſaid Fohn Murray, for a Debt of his Father's, dated in July 
1680. + 

Atchiſon objected to Sir Gilbert's Adjudication, That it was pre- 

ſcribed, there having been nothing done upon it ſince March 1681, 
that the Magiſtrates were charged as Superiors.  _ 

It was anſwered for Sir Gilbert, imo, That Preſcription could not 
run againſt his Adjudication, becauſe he was aon valeus agere, in re- 
ſpect that in the very Right adjudged from his Debitor the Relict had 
a Right of Liferent in the Subject, which excluded him from the Mails 
and Duties during her Lifetime, and that he intented Proceſs withm a 
few Months after her Deceaſe. 2do, That Sir Gilbert having by his 
Diligence denuded the Heir of his Debitor of all Right competent to, 
him upon the Fie of the Tenements in queſtion, the Liferentrix her 
Poſſeſſion did thereby become his, eſpecially after the Adjudication 
came to be an irredeemable Right by the Expiration of the Legal: So 
that Sir Gilbert's Right was cloathed with the poſitive Preſcription. | 

It was replied for Atehiſon, That the Defence of non valens agere 
was not relevant; for albeit the Relict's Right did extend to the whole 

Tenements, yet de facto ſhe was only poſleſt of two: So that Sir Gz/- 
bert was not in the Exception, ſince he did not condeſcend how he 
was debarred from the Poſſeſſion of the other three. 240, Though the 

Liferentrix's Poſſeſſion e preſerve the Right of Fie to the Heirs of 

| the Fiar, or perhaps to ſingular Succeſſors who had got D iſpoſitions 
A SD from them, yet her Poſſeſſion could not ſupport e Adjudication with 
which her Right was not connected, and upon which it did not depend, 
| and ſhe neither did nor could acknowledge the Adjndger. 
i} It was duplied for Sir Gert, That ſince it was acknowledged that 
| the Relict had a Right to the Liferent of the whole Tenements, the 
0 Exception of non valens agere was competent to him, although ſhe 
i poſſeſſed but a part of them; becauſe the Exception takes place where 
f the Poſſeſſor of a Right cannot agere cum eſfectu, which is the Do- 
Etrine of the Civil Law and of our own, as in the Caſe of Deliberati- 
on, where no part of that Time was ever imputed in the Preſcription, 
and as appears from my Lord Stair in the laſt Diviſion of the 27th F. 
Title Preſcription. 240, The D iſtinction betwixt the Heir of the 
Fiar and the Adjudger could not ſerve in the preſent Queſtion ; > al- 

| | | | though 
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though Sir Gilbert did not grant the Liferent-right himſelf, yet he ha- 
ving by his legal Diligence 1 — the Heir of the Fie, with all the 


Burdens thereof, he could plead every thing that was competent to the 
Heir. 


The Lords found, That the Preſcription did not 


9 92 run againſt the Adjudger during the Time that 
Alk. Fa. Colvil. d the Subject was hferented. | 
Lord Forglen Reporter. | | Hall Clerk. 
; Bodem Die. 


The Earl of Wemy/s, 
AGAINST 


Mr. Alexander Gibſon of Durie, 


He Earl being in poſſeſſion of a Dam upon the Water of Lever; 

a little below where the Burn of Kennoway falls into it, by which 

he had the Benefit of both Waters, and from thence he carried a Stream 
for the Uſe of his Corn Mills and Coal Engines. 

Durie had lately diverted the Water of Kennoway, upon which the 
Earl brought a Proceſs of Declarator againſt him, concluding, That he 
had no Right to ow” off any part of the Water, in reſpect that the 
Earl and his Predeceſſors had been immemorially in noliefion, and that 
his Mills and Coal Engines were ſtopt from going for want of Water 
in the Summer-time, to his great Damage and Lots. 

In the Courſe of this Proceſs the Earl adduced one Foreman, a Coo- 

er at Methill, (who ſerved him for a weekly Wage in making and 
3 in repair the Buckets uſed in drawing the Water from the Coal- 
works) to prove the want of Water in the Summer Seaſon. 

It was. objected againſt this Witneſs, That he was wholly dependent 
on the Purſuer, as receiving a weekly Wage from him, and that he was 
alſo perſonally intereſted in the Event of the Cauſe, in fo far as it affect- 

ed the Engines for drawing Water from the Coal-works, upon which 
his Employment and Bread depended. | 

Anſwered for the Purſuer, That the Caſe of this Witneſs could be no 

worſe than that of a domeſtick Servant or Tradeſman's Apprentice, and 
yet theſe have been found habile Witneſſes, 11th 7 1705, Lord In- 
verury contra Gordon, and 3 iſt December 1708, Smith (Factor to the 
Earl of Winton) againſt Matthie. 
The Purſuer further obſerved the Variation of the Law of Scotland 
as to the general Rules about Witneſſes, the ſtrictneſs of which has 
been found inconvenient, and have occaſioned their being laid aſide; 
as in the Caſe of Women Witneſſes, againſt whom the antient Rule was 
general and ſtrictly obſerved, but now was out of Ule. 

Replied for Durie, That domeſtick Servants and Apprentices, or 

Journeymen, might be admitted for their Maſters, in Caſes where there 
was a Penury of other Witneſſes, as in the Caſe of the Deciſions cited; 
but in the preſent Caſe there could be no Pretence of that fort as to a 

8 12 | ; Quantity 
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Quantity of Water running in an open Stream; and beſides, the Earl 
had called no fewer than one and twenty Witneſles. | 
In the ſame Cauſe an Objection was moved againſt admitting three 
Brothers of the Name of Landalls, in reſpect that one of them had an 
Intereſt in the Cauſe, and had raiſed a Declarator againſt Durie in re- 
lation to his diverting the ſame Water of Kennoway, _ 
It was anſwered, That the Proceſs at Landallss Inſtance was now 
over, he having agreed with Durie and dropt it. 5 
Replied, That though he had dropt his own Proceſs, yet if the Earl 
- ſhould prevail in this, it would have the ſame Effect that Landalli 
aimed at by his Proceſs of ſtopping Durie from diverting the Water of 
Kennoway. . 


%% en. The Lords ſuſtained the Objettions, and re ected 
Ale EG, $ the Witneſſes. | 85 . | 
Lord Forglen Reporter, + Hall Clerk. 
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February 19, 1724. 
George Gordon Writer in Edinburgh, 
a AGAINST 


John Bogle Mriter to the Signet. 


Ames Tweedie Merchant in Edinburgh being Debitor to William 
Brook and Company Merchants in Lo#don, and likewiſe to Ca- 
muet Dawſon and 9 Lupton, Diligence by Horning and Ca- 
ption was uſed againſt him by Mr. Gordon Factor for Broo and Com- 
pany, and alſo hy Mr. Bog/e Truſtee for Dawſon and Lupton Mr. 
Bogle, in proſecution of his Diligence, being determined to poind rhe 
Debitors Goods, was prevented by his delivering him ſuch Quantities 
as was thought would anſwer the Sums charged for, which he gave to 
John Robertſon Merchant in Edinburgh, to be kept for the Uſe of 
his Conſtituents till they ſhould be 1 ed of; Mr. Gordon coming in 
a few Days thereafter to T weedze's S in order to poind, foun no- 
thing therein for his Purpoſe, but, underſtanding what had been done, 
he arreſted in Mr. Bog/e's hands, upon which Mr. Bogle cauſed poind 
the Goods in the Poſſeſſion of the ſaid John Robert ſor. 
In an Action of Forthcoming at Mr. Gordon's Inſtance he inſiſted, 
That Mr. Bogle ſhould be liable to him in Payment of the Sums due to 
Brook and Company, or the Value of the Goods abſtracted, upon the 
Acts of Parliament 162 1 and 1696, ſince his Poinding and Payment 
was diſappointed by a voluntary Deed of the common Debitor; for 
though Mr. Bogle might have had a legal way of affecting the Goods, 
yet he having neglected that, and contented himſelf with a voluntary 
Conveyance, the Law muſt take place, and the Purſuer's legal Diligence 
be preferred. Þ | | 
It was anſwercd for Bog/e, That the Payment made by the Debitor 
was not voluntary, ſince it was to ſecure himſelf from a Caption and 
| | Ro the 
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che bad Conſequences of a formal Poinding; nor was it fraudulent be- 
cauſe made to a Creditor equally preferable by his Diligence at the time 


of the Delivery of the Goods; and therefore in no ſenſe could it fall 
under cither of the Statutes. | 


The Lords found, That Tweedie the common Debi- 

tor being apprehended by a Caption at Mr. Bogle's 

Inſtauce, might lawfully pay Mr. Bogle, by deli- 

Act. Jo. Horn. 7 vering him Goods to the Value of his Debt, and 

_— _ 5 Bogle was not liable to repete, on the 
Act of Parliament 1621 or 1696. 


Lord Dun Reporter. Mackenzie Clerk. 


This Interlocutor was reclaimed againſt, chiefly upon this Ground, 
That it did not appear that ever Mr. Bogle's Caption was put in Exe- 
cution: The Lords appointed the Petition to be anſwered ; but Parties 


agrecd. 


Eodem Die. 
Coronet Norze, 
AGAINST 


Porterfield of that Ill. 


POrterfeld being Cautioner in a Bond granted by George How to 
Coronet Norie, dated the 25th April 1699, did in December 
1705, before elapſing of ſeven Years from the Date of the Bond, ſub- 
ſcribe a Note on the Foot of it, by which He diſpenſed with any 
«+ Benefit he might have from the Act of Parliament 1696 anent the 
* Preſcription of the Cautioner's Obligation, and declared himſelf 
„ bound notwithſtanding thereof.” | 

In February 1713 Porterfield was charged upon this Bond, and in 
a Suſpenſion he inſiſted, That he was free by the Act of Parliament 
1696, which ſtatutes, ** That no Cautioner ſhall be bound longer than 
«« ſeven Years after the Date of the Bond, but was thereafter, eo ;p/o, 
free of his Cautionry.” And that though by the Docquet he had re- 
nounced that Benefit, yet the Law being a publick one introduced to 
prevent the bad Conſequences which might follow from Mens Facility 
in binding themſelves as Cautioners, it could not be diſpenſed with. 

The Lords found, That Porterfield could not diſpenſe with the 
Aci of Parliament; notwithſtanding that it was pled for the Charger, 
That one might renounce any Benefit introduced by Law in his own 
favours. 


4 


Murray Clerk. 


the Charger. 
Alt. Arch. Stewart 
jun. 


Sir Tho. Wallace a 
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February 22, 1724. 
The Magiſtrates of Fallland, 


AGAINST 


Kinloch f Conland. 


Donne the Dependence of mutual Proceſſes of Declarator betwixt 
theſe Parties, the one for aſcertaining the Marches of the Low- 
monde at the Inſtance of the Town, the other of Property and Mole- 
ſtation at Conland's Inſtance ; Conland applied by Petition to the Lords, 
ſetting forth, That he was apprehenſive the Town would adduce as 
Witneſſes the Inhabitants of Falkland, Heritors, Tenants, Poſſeſſors, 
or their Servants, of the Lands, to which a Paſturage was claimed up- 
on the Lowmonds, and craving, That none of them might be received 
as Witneſſes, becauſe the more extenſive the Bounds of the Lowmonds 
were made by their Oaths, the more enlarged their hey» would 
become; ſo that each of theſe Perſons would be deponing in their own 
Caule, . againſt which there was an eſtabliſhed Objection. " 
It was anſwered for the Town, That it was not every diſtant remote 
View or 1 that a Perſon may have in a Cauſe, that will be ſuffi- 
cient to ſet him aſide as a Witneſs, but only ſuch direct Intereſt as 
might give Occaſion to ſuſpect him. That Municeps in cauſa munici- 
Pii, cives in cauſe crvitatis, teſtes eſſe poſſunt; which Opinion 
was founded upon the J. 7. F 1. J. nod cujnſque unverſitatis no- 
mine, Sc. And agreeably to this the Lords had 1 13th June 
1672, the Town of Inverneſs againſt Forbes of Culloden, and lately 
in a Caſe betwixt the Tous of Perth and Sir Thomas Moncrief. 
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e e The Lords found, That none could be Witneſſes 
1 Jas: Greig for * 8 = had themſelves the Privilege of Paſtu. 
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| February 26, 1724. 
Dr. Thomas Brisbane, 


- < — 4 ” 
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AGAINST 


M.. Thomas Harvey Merchant in Glaſgow. 


5 „ —— <7 -z 
3 — * 


M Harvey having ſome Ground adjacent to Dr. Br:sbane's Gar- 
den-wall in the Town of G/2/zow, ſubject to a Servitude of re- 
ceiving the Droppings from the Wall at the Diſtance of five Inches 
from it, did, in the Year 1723, enter upon ſome verbal Treaty with 
the Doctor for the Privilege of building a Gavel and ſome part of a 
Side-wall to a Houſe upon the Doctor's Garden-wall, and proceeded fo 
far as to build up a Gavel of twenty two Feet wide, and part of a 


Side- 
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Side- wall ſtretching forty Feet in length from the Gavel. The Doctor 
apprehending that the Work was carried on beyond what he had a- 
greed to, made his Complaint to the Dean of Gild Court, where it 
was found proven, That the Doctor had expreſly agreed to the build- 
ing of the Gavel, and thereupon it was decerned to ſtand; but as to 
the Side-wall, the Proof of the Agreement being dubious, Harvey was 
decerned to take it down on the Doctor's Charges. The Doctor, An- 
10 1724, brought a Reduction of the Dean of Gild's Decreet, upon the 
Head of Iniquity and Incompetency. 
It was anſwered for Mr. Harvey, That the Doctor could hot be 
heard on his Reaſons of Reduction, in reſpect that he had homologate 
the Decreet now craved to be reduced, in ſo far as he had made a ſe- 
cond Application to the Dean of Gild Court, complaining that Mr. 
Harvey had not obtempered the firſt Decreet, and upon that got 4 
ſecond Order, decerning Mr. Harvey to take down ſome patt of his 
Work, as being contrary to the Directions of the firſt Decreet; and 
for Proof of this Alledgeance there was produced an Extract of the ſe- 
cond Decreet, reciting the Doctor's Complaint againſt Harvey, for 
having acted contrary to the firſt Decreer, and praying that he might 
be decerned to conform to it. 
It was replied for the Doctor, That he admitted the Defence of Ho- 
mologation was good to exclude his Reduction, and allowed that the 
Facts as laid were ſufficient to infer Homologation, if they were pro- 
ved; but it was denied that he had made a ſecond Application in the 
Terms alledged, and that the Decreet extracted by the Defender could 
not be admitted as an Evidence of it, unleſs ſome Petition or other 
Writing ſigned by him were produced, it bring 4 known Rule, con- 
firmed by a way yan of Deciſions, that the Recital of Facts in De- 
creets of inferior Courts was no legal Evidence: 4th February 1671, 
Laurie contra Gibſon, where the Lords found an Offer to deliver 
a Diſpoſition, in obedience to a Decreet, did infer Homologation of 
the Decreet; but found, that the Offer could not be proven by the 
Inſtrument without the Oaths of the inſtrumentary Witneſſes,” * And 
to the ſame purpoſe, 22d January 1635, Bell contra Mow, 3oth Ja- 
nuary 1635, Mitchelſon againſt Moubray, and 14th Fuly 1695, Ryce- 
' gum againſt Maceuen. 


' The Lords found, That the Doctor had, by a P. 

a. os cond Decreet obtained by him, homologated the 

= Hill, 2 al firſt Decreet craved to be reduced; and there. 
| Pore aſſoilzied from the Reduction. 


Dalrymple Clerk. 


K 2 EE, Buntyne 


Jo DECISIONS of the 


Eodem Die. 
| Buntyne and others, 
| AGAINST 


Blair and Company. 
IN the Caſe betwixt theſe Parties, marked the 23d January laſt, the 
1 purſuers having inſiſted for Demurrage at the Port of Greenock af. 
ter the Ship's Arrival in Scotland; and when the fourteen Weather Ly- 
work-days, allowed by the Charter-party, were expired, and a Proteſt 
taken at the Maſt, and likewiſe for Expences, the] _— de- 
Ul cerned for both: Which being alſo ſuſpended, it was pled for the Suſ- 
10 penders, 170, That the Proteſt was taken aver yer at the Maſt, in 
„ place of being taken perſonally. 240, It was taken when the Ly- days 
were not out, becauſe ſeveral Days had been ſo bad and rainy, that 
there could be no unloading. 3720, That e ſeveral of the Ly-days 
; there was no Acceſs to unload the Ship, by reaſon that there were four 
f other Ships at the Key before her, and by the conſtant Rule at the 
Cuſtom-houſe, no Tobacco Ship can be diſcharged till the other Ships 
6 that have the Birth of her are cleared. 4to, That the Demurrage ſhould 
þ be modified, becauſe the Ship was at leſs Expence in waiting at home, 
| on account that the Seamens Wages ceaſe upon the Ship's Arrival. Sto, 
8 That at leaſt no Expences ſhould be allowed, ſeeing this and the former 
Caſe were doubtful. | 1 
1 It was anſwered for the Chargers, That no Proteſt was neceſſary to 
10 interpel, where the Ly-days were fix d by the Charter- party, as was 
; | found 13th January 1665, Charteris contra Skipper; and the Pro- 
1 | teſt taken at the Maſt was ſufficient to ſhow that the Skipper's lying at 
N Greenock was not upon his own. Concern, but upon the ſtipulate Pe- 
| murrage. 240, Though a Proof was allowed by the Admiral, yet there 
| was no legal Evidence brought that there was ſuch ſtormy bad Weather 
as made the unloading of the Ship impracticable, or that the Cuſtom- 
houſe Officers were ſo employed, that they could not overtake the un- 
loading of her; on the contrary, it appeared from Extracts out of the 
Cuſtom-houſe Books, that Ships which came in later were firſt diſchar- 
ged; and further, that during the ſtipulated Ly-days there were onl 
ve in which the Cuſtom-houſe Officers were employed in Buſineſs ; ſo 
that there were Sufficiency of Days for livering the Cathcart within 
the Time ſtipulated by the Charter- party: For it appeared from the 
ſaid Extract that her Loading, conſiſting of 285 Hogſheads of Tobacco, 
was livered in two Days, and might have been done in one. 370, 
The Demurrage ſtipulated was not of the Nature of a Penalty, becauſe 
the Ship might have ſuffered by Storm, or otherwiſe, more than the ſti- 
pulate Demurrage, and yet the Owner would get no more; and by the 
Maritime Law the Crew could not leave the Ship till ſhe was livered, 
without forfeiting their Wages, and they muſt have their Entertainment 
while they attend. As to the Expences, they were taxed cauſa co- 
gnita ; and our Law is anxious that, in Maritime Caſes, Parties loſe not 
their Expences, as appears from Act 16. Parl. 1681. 
| The 
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— 1 mad 


The Lords e, the Reaſons of Suſpenſion, aud 
found the Letters orderly 1 For the De- 
murrage at Greenock, and decerned And like- 

| wiſe found the Letters orderly proceeded for 401. 

n tt” Sterling of Expences modified by the Fudge-Admi- 

Alt. Dun. Forbes. ral, and decerred therefore; and declared the 
| ſaid Expences ſhould be in lieu of all Expences 

both before the Admiral Court and in diſcuſſing 


the Suſpenſion, 
Dalrymple or Murray Clerk. 
Bodem Die. 


Mr. Walter Stirling and ather Creditors Adjudgers of the 
Eſtate of Ballagan, 
| AGAINST 


The Creditors Aunualrenters upon the ſaid Eſtate, 


N the Ranking of the Creditors of Ballagan, a Competition aroſe 
betwixt rhe Adjudgers and Annualrenters: The Adjudgers had char- 
ged the Superior, ahd the Annualrenters (the Grounds of whoſe Debts 
were prior to the Adjudications) had all of them taken two Infeftments, 
one prior and another poſterior to the Adjudications. >. 
It was objected to the Infeftments prior to the Adjudications, Thar 
they were null, in ſo far as they bore to be given by delivery of Earth 
and Stone, but did not mention a Penny Money, which is the uſual 


Symbol of an Annualrent. 8 
It was anſwered, That the Infeftment on the Lands, by delivery of 


Earth and Stone; was ſufficient to make the Annualrent real, and that 
there was no Law requiring the Symbol of a Penny Money as neceſ- 
fary. The Lord Newhall Otdinary repelled the Objection againſt the 
Infeftments, as not having a proper Symbol. This Judgment was re- 
claimed againſt, but was not determined by the Lords, becauſe the De- 
termination of the following Objection pur an End to the Competition, 
and was ſufficient, ad victoriam cau ſæ, to the Annualrenters. 

240, It was objected to the Infeftments which were taken after the 
Adjudications and Charge, That they could afford no Ground of Pre- 
ference, becauſe, by the Act 1661, an Adjudication with a Charge is 
made equal to an Adjudication with an Infeftment thereon ; for either 
of them makes an Adjudication effectual: And no doubt an Adjudica- 
tion with Infeftment would be preferable to any poſterior Infeftment, 
and therefore ſo ſhould an Adjudication with a Charge, according to 
my Lord Star's Opinion, p. 211. S 30. of his In/tzt#utions, where he 
ſays, ** Thar after a Charge no Infeftment upon a voluntary Dilpoſition 
* can be granted by the Superior, preferring any other Vaſſal to the 
Adjudger.“ And were it otherwile, a Creditor could not ſecure Him- 
ſelf pew poſterior voluntary Rights; for what could he do ee: than 
| args 
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charge the Superior : And to ſuſtain a Charge as ſufficient was a great 


Advantage, for thereby both the Debitor and Adjudger was ſaved the 
N of an Infeftment. 


o this it was anſwered, That ſeeing the Grounds of the Debts due 


>” 


to the Annualrenters were prior to the Adjudications, it was impoſſible 


that the Adjudgers could reduce them; and that ſeeing an/Adjudication 
with a Charge is ſo far from being a real Right, that it needs not a ſpe- 
cial Service, it could not compete with an Infeſtment taken at any time 
which gives a real Right. As to the Act 1661 it was anſwered, That it 
made a Charge equal to an Infeftment as to one Effect . namely, to 
bring in the Adjudgers within Year and Day pari paſſu, but could not 
be applied in a Competition betwixt an Adjudication upon which no In- 


| feftment had paſſed, and an heritable Security which had been made 


real by Infeftment : For if the heritable Security was before. the Adjudi- 
cation, the Infeftment made the Debt preferable, as was found rath 
March 1683, Aikenhead againſt Nzsbet, the 58th Deciſion of Falco- 
87s Colletivagt. Þ 15) 5.6 | | 5 

In the next place it was pled, That there was not, in the preſent 
Caſe, ſo much as a formal Charge againſt the Superior, there being on- 
ly a Charge againſt an _—_— Heir who was not himſelf infeft, and 
therefore could not poſſibly grant an Infeftment ; the apparent Heir 
ſhould firſt have been charged to enter, and if he refuſed, the next Su- 
perior ſhould haye been required to enter the Adjudger. 


The Lords found, That the heritable Bonds and 
ot Mritæ in favours of the Annualrenters and In- 
Arch. Stewart for? fefters being prior to the Adjudications, the In- 
«the Adder © feftments on the Rights of Annualrents, though 
02x at poſterior to the Adjudications and Charges there. 

on, were preferable to the ſaid Adjuaications. 


— 
* . 


February 27, 1724. 
Sir Thomas Calder, 
e HERITFY 
Colin Mackenzie Baillie of Dingwall. 


Ole Thomas purſued Colin Mackenzie for Payment of certain Sums 
due to him by one John Dingwall; and the Ground of his Action 
was, That Mac fen gie, as one of the Magiſtrates of Dingwall, being 
required by a Meſſenger to give his Concurrence in the Execution of 
Letters of Caption againſt Sir Thomas's Debitor, he not only refuſed to 
ſearch the Town, but likewiſe denied the n Acceſs to a parti- 


cular Room in his Houſe where the Rebel was alledged to be. 


It was pled in Defence for the Baillie, x20, That in a Proceſs a- 


— him for Malverſation in his Office, the other Magiſtrates ſhould 


ave been called; becauſe any Sentence paſs'd againſt a Magiſtrate of a 


Burgh, in a Queſtion that concerned his Office, might eſtabliſh a Pre- 


cedent 


1 
_ 


Court of SESSTON. 43 


cedent in prejudice of the Burgh. 240, As to ſearching the Town, the 
Baillie was not obliged to have any Regard to ſuch a yague Requiſition, 
for it was incumbent on the Meſſenger to point out a particular Houſe 
in which he ſuſpected the Debitor was. And 37/0, The Room in the 
Baillie's Houſe, to which the Meſſenger demanded Acceſs, was ſet to a 
Gentleman who at that time was in the Country, and had the Key with 
him, and therefore, withour Letters of Open-doors, the Baillie did not 
think he could lawfully break it 2 ITE 

In Anſwer to the , The Purſuer cited a Deciſion, Artobus a- 
gainſt Ander ſon Provoſt of Glaſgou, 13th June 1667, where a Libel 
was ſuſtained againſt the Provoſt without calling the other Magiſtrates. 
And to the other two Defences it was anſwered, That wherever the 
Debitor was, whether. in the Defender's Hoyle or not, he could not, 
without Contempt of his Majeſty's' Authority, refuſe his Concurrence 
by ſearching the whole Town if required, and breaking up every Lock- 
faſt Door, particularly a Room in his own Houſe, where he was in- 
formed by the Meſſenger that the Rebel lutked, as was found 2d July 
1669, Farquhar againſt the Magiſtrates of Elgin. | 


6 


— —— 
—— _ 


The Lords found, That the Proceſs being founded 
bun the Baillie's proper Delict, there was no Ne- 
. ceſſity to call the other Magiſtrates 5; and found 
he was not bound to ſearch the whole Houſes of 
| | the Town for the Rebel: But found it relevant 
AA. Pat. Grant. 7 to make him liable for the Debt in the Caption, 
e, Aale has he was required by the Meſſenger to open a 
2 pPeüarticular Room and give the Meſſenger Acceſs 
thereto, which he refuſed, and that whether the 
Room belonged to himſelf, or was ſet by him to 

another who might have had the Key thereof. 

ping Bs Mackenzie Clerk. 


ET | February 28, 1724. 
The Repreſentatives of the Lord Bowh:ll, 
Ne Nee & TO AGAINST = | 

The Creditors of Gala. 


'J Lord Bowhill having obtained from the Court of Exchequer, 
to himſelf, his Heirs and Aſſignies, a Gift of the Single and Life- 


rent Eſcheat of Sir James Scot of Gala, he granted Backbond, by 


which he became obliged, after paying the Expences of the Gift, and 
of a Debt due to himſelf, and certain other Debts with which the Gift 
was particularly burdened, to convert and apply any further Benefit 
from the Gift to the Utility and Behoof* of the RebeP's remanent 
Creditors, at the Sight of the Lords of Treaſury. XY 

The Donatar having in his own Lifetime intromitted with as many 
of the Subjects falling under the Gift as ſatisfied the primary and Jpe- 

ON, L 2 cia 


** 


Death of the Mandatar, but was a Conveyance from the Crows to the 


the Backbond were paid, they ſhould have applied for a ſecond Gift, 


Debitors; but the firſt Donatar could only be bound to intromit with 


ſury. 
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cial Ends of it, his Repreſentatives inſiſted in a Proceſs of Exoneration, 
in which they craved, that it might be found and declared, That al- 
though Sir James Scot ſurvived the Lord Bowhill many Years, yet 
they were only accountable for ſuch of the Subjects falling under the 
Gift as were recovered during the Donatar's Life.“ 

It was pled for the Creditors with whoſe Debts the Gift was not 
particularly burdened, That the Gift in favours of the Lord Bouhill 
was not a Mandate, or Truſt of ſuch a kind, as to terminate by the 


Rebel's whole Creditors, eſtabliſhed in the Perſon of one for the Bene- 
fit of the reſt ; which being once accepted, muſt remain a Charge upon 
the Accepter and his Repreſentatives, till the Ends and Purpoſes for 
which it was granted were implemented. | | 
It was anſwered for the Purſuers, That though the Gift was a Man- 
date in Truſt, yet it appear'd by the Tenor of the Backbond that it was 
only in rem ſuam, or at moſt for ſuch Creditors with whoſe Debts the 
Gift was expreſly burdened, but could never be conſtrued to infer ei- 
ther Truſt or Mandate betwixt the Donatar and the other Creditors, ſo 
as to have obliged him to account to them without a Warrant from the 
Treaſury, though there had been more in the Donatar's hand than an- 
ſwered the ſpecial Ends of the Gift. The known Method in ſuch a Caſe 
was, that when the Creditors apprehended that the preferable Debts in 


which would have entitled them to immediate Intromiſſion againſt the 


as much as would ſatisfy the Debts particularly mentioned in the Gift, 
and if he had intromitted with more, he was accountable to the Trea- 


- 


1 by — 1 The Lords found, That the Heirs of the Lord 


Alex, Hay. Bowhill were not liable to Diligence. 
TE | | Fuſtice Clerk. 
5 Eodem Die. 
The Miniſter and Kirk-Seſhon of North-Leith, 


AGAINST 


james Law of Hillhouſefield. 


THe Parſuers, as having Right to the Teinds of H;/lhouſefeld, 
which, by a Decreet of Valuation in the Year 1631, were aſcer- 
tain'd to ſeventeen Bolls and a half of Bear, inſiſted againſt Mr. Law 
for Payment of the Teind-duty ſince the Year 1704, at the Rate of 
the higheſt Fiars. | 
It was pled for the Defender, 1140, That though per errorem he 
had paid thoſe Teinds till the Year 1704, yet having then diſcovered 
that he had an heritable Right to them, upon which he was infeft, and 


which 


a? 
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which was intimate to the Purſuers, he refuſed to make any further 
Payments, and they had not ſince that Time, till now, claimed theſe 
Teinds; he was therefore entitled to the Benefit of a poſſeſſory Judg- 
ment. | | | | . | . 
240, Though he were liable for the Teinds, yet they could not be 
rated at the higheſt, but at the Commiſſary or ſecond Fiars ; which are 
look'd upon as the ſtanding Rule for Miniſters Stipends, and Teinds 
payable in Victuals. | 5 8 LTP 
It was anſwered to the 1½, That the Defender's Infeſtment was in 
virtue of a Precept of Clare conſtat from Heriot's Holpital, in which 
of courſe the Teinds were thrown in with the Lands; and his Plea up- 
on this Right could mean no more than to delay the Miniſter and Kirk- 
Seſſion, and put them to the Expence of a Reduction. And futther it 
Was contended, That the Privilege of a 17 1 Judgment was not 
apctent in an Action for Teinds, S7azr's Iuſtitutiong, lib. 4. tit. 17. 
F 3. which holds in a more particular manner when Miniſters have an 
28 the 24 it was anſwered, That there was no Law which made the 
Commiſſary Fiars the Rule either for Miniſters Stipends or any other 
Titulars 'Teinds ; and further, that by the Cuſtom of the Parith of 
North-Leith and the neighbouring Pariſhes, the higheft Fiars were 
Pay able to the Miniſters for their Victuaall . 


AR. 3s. Grabam ſent 74 Lords repelled the Defences, and decerued 
Ale. Jo, Spotiſwood. $ . for Payment at the higheſt Figrs. | 
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Juabn Gordon Merchant in Roterdam and his Factor, 
Bobert Manderſton Merchant in Edinburgh. 
MA Gordon — a Creditor of Bel{thes of Tofts,' attempted to 
| oind the Houſhold Pleniſhing and other moveable Effects in the 
Poſſeſſion of his Debitor; but the Meſſenger was ſtopt by one Craw, 
as Factor for Manderſton, who ſhow'd a general Diſpoſition from T oft s 
to Mr. Mander ſton of all his moveable Goods, dated Anno 1714. 
Mr. Gordon inſiſted againſt Mauderſton for Payment of his Debt, 
upon the following Ground, That the Diſpoſition was ſimulate and 
fraudulent, Tofts the common Debitor havin continued inſthe Poſſeſ- 
ſion from the Vear 1714 to the Time of the Poinding in April 1723. 
There was an Act before Anſwer pronounced; and at adviſing the 
Proof it was pled for the, Purſuer, That the Defender ought to be liable 
for his Debt, it being eſtabliſſed by a Number of Deciſions that ſuch 
was the Effect of ſtopping of Poindings, on pretence of Diſpoſitions 
vetenta poſſeſſione, and chat becauſe of the preſumed Fraud in the Dil- 
ponee, which ſubjects him to Payment of Damages to the Perſon de- 
frauded. | 48) 16 0G 44S by Oy TR Sw = AE. $ 
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It was anſwered for the Defender, That though ſuch might be the 
Effect of ſtopping of Poindings upon gratuitous and ſimulate Diſpoſiti- 
ons, yet where a Diſpoſition was granted for an onerous Cauſe, as in 
the preſent Caſe, either for Payment or Security of a juſt Debt, no 
Fraud could be preſumed from the Diſponee's Indulgence to the Debitor 
in allowing him to poſſeſs ; and the Diſponee's afterwards inſiſting on 
i his Claim of Property againſt a Creditor who would poind theſe Goods, 
4} could not by any Law, known with us, ſubject him to the Payment of 
ji that Creditor's Debt. 240, The Corns of the Crop 1722 and the 
1 young Cattle could not fall under the Defender's Diſpoſition in the 
Year 1714. 3rio, The Lords Factor, who appeared at the fame time 
with a Deſign to ſtop the Poinding upon account of the Hypotheck, 
YI did thereafter ſeize and diſpoſe of thele very Goods ; and therefore the 
| Defender could not be liable for them. 4%, The Defender's Factor 
had no ſpecial Orders to ſtop the Poinding, or produce the Diſpo- 
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It was replicd for the Purſuer, That whether the Corns or oung 
I Cattle fell under the Defender's Diſpoſition or not, yet he was liable, 
h becauſe, under pretence of his Diſpoſition, he ſcreened theſe Goods 
1 from poinding, and the Lords Factor did not interpoſe to ſtop the 
0 Poinding on account of the Hypotheck. And Jaſtiy, Mr. Craw, be- 
1 ſides his having a Factory, was entruſted with the principal Diſpoſi- 
4 tion, which was ſufficient to preſume a Mandate; and therefore muſt 
[| ſubject the Defender. | 5 
Mt The Lords found the Defender liable, by Produttion 


. of” the Di ſpoſition libelled granted by the common 
| | Debitor to him; and found, that the Meſſenger ha- 
3 wing proceeded to poind and appretiate hee the 
4 $<E Fay tor of roduced the Diſpoſition, that he was on- 
ih Aft. Ja. Graham) ꝙ liable for the Value of the Goods poinded and ap- 
j 1 8 pretiate : But found the 3 of the. ſaid Di 
Adyocatus. poſition could not have barred the Meſſenger from 
poinding the Corus and Hay which was of Crop 1922, 

the Diſpoſition veing of Date 1714; and repelled © 

the Defence founded upon the Maſter's Hypotheck. 


Lord Milton Probationer, Reporter. 0 TFuſtice Clerk. 


See the 23d June 1724. 


Eodem Die. 
Mr. George Crawfurd Miniſter of Stoniekirk, 
iq +1 AGAINST 


A | John Maxyell of Ardwall. 


THe Pariſhes of Stoniekirk, Claſhant and 7. oſearton were about 
the Year 16 18 united into One, under the Deſignation of the 
Pariſh of Stoniekirk: Mr. Crawfurd, the preſent Miniſter, inſiſted 

1 | 31 | | in 
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in an Action of Declarator of his Right to the Glebe of To/tartor a- 
gainſt Ardwall; and in ſupport of it produced the following Writs. 

190, A Warrant from the Presbytery of Stranraver, in June 1649; 
to two of their Number, to repair to the Glebe of Toſcarton, and give 
Poſſeſſion thereof to Mr. James Laurie then Miniſter at Cronietirł. 

240, An Inſtrument of a Notar, bearing, That the Miniſters therein 
named, in virtue of the ſaid Power from the Presbytery, gave the Mi- 
niſter of Sfoniekirk Poſſeſſion, State and Saſine in the Vicar's Manſe 
of Toſcarton and Glebe thereof. be 9 

ztio. A Decreet of Suſpenſion at the Inſtance of the Miniſter, againſt 
Macculloch of Myreton, Proprietor of the- Lands of Ardwall, who 
had ſuſpended the Miniſter's Charge, upon this Ground ; That when 
the three Pariſhes were united, the reſpective Heritors collected Mone 
and purchaſed a ſufficient Glebe adjacent to the Manſe of Stontekirk ; 
which Fact was referred to the Miniſter's Oath, and he deponed ne ga- 
tius. | | 
470, An Inſtrument of Poſſeſſion, bearing, That Alexander Mac. 

culloch of Ardwall had given Poſſeſſion of the faid Glebe to the Mi- 
niſter, dated 6th February 1650. And /aftly, He produced a Tack 
ſer by the Miniſter ro Alexander Macculloch, therein deſigned of 
Ardwall, which Tack was for one Year, and bore 5 J. Scots of Mo- 
ney Rent and three Pecks Meal of Migton Meaſure; which the Pur- 
ſuer alledged the Miniſters of Sronzekirk had been in wiſe to receive, 
though he himſelf had been diſappointed of it in a former Proceſs. 

tt was objedtd by Ardwall, That the Titles produced for the Pur. 
ſuer were not ſufficient to found his Declarator of Property, or to com- 
pete with him a ſingular Succeſſor, who was not bound to know of a- 
ny latentDeeds or Decreets taken out againſt his Predeceſſors who han- 

ened to be obnoxious, and obliged to yield to the Neceſſities of ho 
Times: That all thoſe Deeds were long àgo preſcribed, and that the 
Purſuer himſelf could not pretend that ever he, or his Predeceſſors in 
Office, had been in Poſſeſſion ſince the Year 1650 ; fo that they were 
excluded by the negative Preſcription. ' 240, That the Defender had 
_ _ poſſeſſed the Ground in queſtion upwards of forty Years, by virtue of 
Charter and Saſine$ without any Interruption. 

It was anſwered for the Purſuer, That from the Year t655, which 
was the Date of the Tack, it muſt be preſumed that the Heritors of 
Ardwall retain'd the Poſſeſſion by tacite Relocation; and fince the 
Poſſeſſion was begun in that Manner, it could not be inverted and a- 
ſcribed to any other Title. As to the Preſcription founded on for the 
Defender, it was anſwered, That for any thing he had produced, he ap- 
peared to be no more than a naked Poſſeſſor, and fo could neither pro- 
pone the negative nor poſitive Preſcription; for by his Documents it 
appeared that the Ground in Controverſy was a Vicar's Manſe, and con- 
ſequently a ſeparate Tenement from the Lands of Ardwall, and could 
not be Part and Pertinent of them, and therefore no Right to the 
Manſe could be acquired by forty Years Poſſeſſion of the Lands of 
Ardwall, becauſe of the want of a Title to found the Preſcription, 
To all which it was replied, That tacite Relocation could never be 
ſuſtained, where there was no Deed of Poſſeſſion for the Space of forty 
Years after expiring of the Tack, from whence the tacite Relocation 
was to proceed. 240, Tacite 1 does not take place betwixt 

. 2 the 
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| the Heir of the Tackſman and the Setter, till once it is acknowledged 
oF by mutual Conſent, J. 14. J. locati. 3110, In the pretent Cale it 
would be abſurd to pretend that the Proprietor of Ardwall pollefled 
1 by virtue of tacite Relocation, ſince in the Vear 1660 Epiſcopacy was 
| eſtabliſhed, by which all Deeds flowing from Presbyterian Miniſters 
were effectually ſopite; and neither Mr. Laurie, when he was reſto- 
red, nor his Succeſſor Mr. Campbell, pretended any Claim to this 
Glebe. As to the Defence of Preſcription, it was qualified in this 
14 Manner, That the Heritor of Ardwall had poſſeſſed the Lands af 
| | |  Toſtarton, whereof the Ground in queſtion was a for the Space 

1 of forty Vears, by virtue of Charter and Saſine, before Commence- 
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1 ment of this Proceſs; and it was contended for him, that his Title was 
14 | good, ſince the Ground lay locally within the Barony ; and though it 
Vi was appropriate to a ſpecial Uſe, yet when that Ule fail'd, it returned to 
belong to the Barony. | "OOTY | 


The Lords found, That the Documents produced 
were lee to ſhow that there was a ſepa- 
e | rate Glebe out of the Lands of Ardwall to the 
a Fs. Ferguſon ben. T ſeparate Pariſh of Toſcarton: But found, that 
he Apt: Aae & Preſcription might run, notwithſlanding that 
the Defender and his Authors were not ſpe- 

cially infeft in the ſaid Glebe. 5. 


Lord Newhall Repotter. Dalrymple Clerk. 
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June 12, 1724. 
The Creditors of | Roderick Forbes of Brux, _ 


AGAINST 


Sir James Gordon of Park and James Erskine Brother 20 
1-1 PReadrie. / | es 5 
I the Ranking of the Creditors of Brux it was objected to the Ad- 
® judications produced by Sir James and Mr. Ers&:ne; Imo, That 
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1 they were led for Sums which were not in their Perſons at the Time 
14 when they charged their Debitor's Repreſentative to enter Heir in ge- 
1 neral to him; and therefore as to ſuch Sums they were void. 240, 
15 That the Charter from the King under the Great Seal, upon Mr. 
14 Erskine's Adjudication, was void, as flowing 4 uon habente poteſia- 
1 tem, in reſpect that the Lands held of the late Earl of Mar; and on 


the 18th June 1718, at which Time the Charter was expede, the 

Rights belonging to the ſaid Earl were by the Act quarto Georgii veſt- 
ed in the Perſon of the Commiſſioners of Enquiry. 

Aa her Frog: The Lords ſuſtained both Objettions. 
GRIT | — Rb | Mackenzze Clerk. 
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Margaret 
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f | June 17, 1724. 
Margaret Ker and Mr. Thomas Linning her Husband; 


AGAINST 


Anna Ker Lady Kerſland and ber Hausband. 


Nu Ker of Ker ſlaud was forfeited Anunò 1669, and died in the 
I Year 1680; thereafter his Spouſe Barbara Montgomery deceas'd 
before the 1688, leaving behind them one Son and three Daughters. 
The Son, who had the Benefit of the Act reſciflory, and allo by a ſpe- 
cial Act had Acceſs to Repetition of all Bygones intromitted with by 
the Donatar of his Father's Forfeiture, made a Settlement of his Eſtate, 
and died Ammo 1692. His Siſter Auna coming to the Succeſſion, ſhe 
and John Ker her Husband confirmed themſelves Executors to her Fa- 
ther, Mother and Brother, in which Teſtament, amongſt other Things, 
were given up the bygone Intromiſſions had by the Donatar with the 
Rents of the Eſtate of Kerſ/land. 

Mrs. Linning, one of the Siſtets, haying been provided by her Fa- 
ther in a Portion, which ſhe recovered from her Siſter Anna and her 
Husband ; upon Payment Mr. Liuning and ſhe granted a Diſcharge, 
not only of char Proviſion, but likewiſe of all Intereſt they could have 
to the Executry of her Father or Brother. Thereafter Mrs. Linning 
and her Husband brought an Action againſt Xerfland and his Lady for 
Payment of their Share of the Mother's Executry, conſiſting of a Third 
of the Rents of the Lands of Kerſland, from the Time of her Father's 
| Forfeiture to his Death, as belonging to her Mother jure relictæ; as 
alſo of a Third of the Rents, from the Father's Death till the 1688, to 
which her Mother was entitled by her Terce : Which Subjects the De- 
fenders had recovered from the Donata. 

It was pled for the Defenders, Im, That the foreſaid Claims were 
cut off by the Generality of the Diſcharge above mentioned. 240, That 
the Relict had no Intereſt in the bygone Rents intromitted with by the 
Donatar, ſince ſhe died before the Act reſciſſory; and therefore the 
Purſuers could not claim in her Right. 3 rio, By the Act reſciſſory the 
Bygones were provided only to the Heirs of the forfeiting Perſons, and 
conſequently neither the Relict nor younger Children had any Right, but 
ſuch Bygones fell to the Perſon who ſucceeded as Heir in imhmobilibus, 
who was the Brother, and whoſe Succeſſion the Purſuers had expreſſy 
renounced. 4to, The Relict's Share of Moveables muſt be conſidered 
as the Husband's Circumſtances were at the Diſſolution of the Mar- 
riage, and the Terce could only take place with reſpect to the Lands in 
which the Husband died infeft; but ſo it was that when Ker ſland died 
in the 1680, he had neither Right to the bygone Rents, nor to the Lands 
themſelves. |; | RE 

It was anſwered for the Putſiters to the 1//, That the Subject could 
not come under the Diſcharge ; for they did not claim as Executots to 
the Father or Brother, but only to the Mother. To the 24, That the 
Forfeiture being reſcinded ex juſtitia, the Right of every Petſon revi- 
ved as if no ſuch Forfeiture had been, and Repetition was competent to 

every 


5 S- — 
- 
— — 
? : — — wn in cw : ; _ - 
. 2 L - — - 9 - : a 
* — — — * —— 1 A 2 = — 1 \ my" - 
P 4 ” —4 2 ff l 
ne En, Me — _ N . — 
* % 8 * 8 * mm . — — 
ä — . ͤu— „ — _— 
\ T4 * 2 — _ > _— l « 
+ „ % . * r +> — 2 - 2 
” . 2 2 * "uy, Ao. + ag wo - N — 
Pa? * * * 2 


— — 


— 
= 
- " Ya, 1 
— — — — —— —— eng 
= 
* 
aj — — * A 2 
__- - K e = 


1 i 
"= 0 FR n * — —— "IIS WO TO SR 
<< £4. mc ai. * 2 8 


ey, 


= 


50 DECISIONS of the 


ction, much more were they ar "ogy to be fully reſtored where they 
were not excluded by one. Laſt 


muſt be preſumed to have died in the Poſſeſſion both of the bygone 


Mary Turnbull, and Elizabeth Aikman her Mother and 


| MA, Turnbull inſiſted againſt her Brother James for an Aliment, 
Marriage, whereby, ** in regard the Lands and Barony of Loqguhart 


to be procreate of the ſaid Marriage, who ſhould not ha 


certain Sums to the Daughters at their reſpective Marria 


bl 


every one leſed thereby. Nor does it make any Difference that the Re- 
li& died before the Reſtitution, ſhe and her Heirs being eadem perſona 
in Law ; and the Reſtitution reſpected the Right, and not the Per- 
ſon. To the 34, That the Act makes no Difference betwixt the Heir 
and- younger Children ; for though the Word Heir be uſed in ſome 

art of the Act, yet it is not to be taken in a limited Senſe, as contra- 
dailtinct to neareſt of Kin, but in general of every Succeſſor called by 
Law; fot younger Children are alſo Heirs in Moveables : And that 
the Act had an Eye to the Security of the Wives and Widows of for- 
feited Perſons, appears from the ſpecial Clauſe in their fayours reſtoring 
them againſt Tranſactions made with Donatars or others for their Liſe- 
rents: So that if they had Right to repete even contrary to a Tranſa- 


ly, They muſt have undoubted Right 
both to the Rents claimed jure relictæ and in right of Terce; for 


though the forfeited Perſon died before the Reſtitution, yet it drawing 
back to the Date of the Forfeiture in all its Conſequences, the Husband 


Rents and alſo of the Lands. 


The Lords found, That the Diſcharge did not ex- 
tend to this Claim, and that the Repreſentatives 
of the Relift of the forfeited Perſon had Right 

AR. Js. Boſboll. 13 to a Proportion of the bygone Rents, as her jus 
Alt, And. Macdowa''S relictæ and Terce, notwithſtanding her Death be. 
fore the Revolution. 


Lord Cullen Reporter. .. Murray Clerk. 


Eodem Die. 


Tutrix, 
AGAINST 


James Turnbull /f Currie. 


as due to her in virtue of her Father and Mother's Contract of 


were provided to the Heirs Male of that Marriage; which failzieing, 
*« to George Turnbull (the Father) his other Heirs Male of any fu 


«« ſequent Marriage; which failzicing, to the Heirs Female without 
*© Diviſion : Therefore, and for a ſuitable Proviſion to the Daughters 


| ppen to ſuc- 
*« ceed to the Eſtate, the ſaid George Turnbull obliged hithlelf to pay 


es 
or. Ages of eighteen Tears, extending to 15,000 Merks, if als 


were three of them; and in the mean time to educate, entertain 


and bring up the ſaid Daughters in Bed, Board and Literature accord- 
ing to their Rank and Quality.” 5 


£6 


The 


- 


Court of SESSION. © 
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The Purſuer ſubſumed, That ſhe was a Daughter of the Marriage 
who could not ſucceed, by reaſon of her Brother's taking the Eſtate; 
and therefore, as ſhe was entitled to her Portion, ſo ſhe had a Right to 
be alimented in the mean time, in virtue of the Clauſe above recited. 

It was anſwered for the Defender, That ſince the Clauſe of Aliment 
was connected with that which provided the Daughters to certain Sums 
of Money, the Aliment could not be due, unleſs theſe Proviſions could 
likewiſe rake place ; but it was obvious from the Clauſe, however unac- 
curately worded, that no Proviſions were due to the Daughrets unleſs 
in the Event that there was no Heir Male: For theſe Words, who 
ſhall not happen to ſucceed, could not regard the Cafe in which an 
Heir Male of the Marriage exiſted, becauſe in ſuch a Caſe they could 
neither by Law, nor by the Scope of the Contract, have any Chance 
of ſucceeding; but as in certain Events the Law, as well as the Con- 
tract, gave theſe Daughters a Hope of Succeſſion, their Proviſions muſt 
be reſtrained to ſuch Caſes. | | 

It was further pled, That it could not be ſuppoſed the Parties con- 
tracting would agree to lay ſo heavy a Burden as 15,000 Merks, in fa- 
vours of Daughters, upon an Heir Male of the Marriage, poſſeſt of an 
Eſtate of only 2400 Merks yearly, eſpecially when no Proviſions were 
made for younger Sons, however many of them might have exiſted. 
Replied for the Purſuer, That, by the expreſs Words of the Contract, 
ſhe was entitled both to her Portion and Aliment, which being clear 
from the Words taken in their natural and obvious Meaning, there was 
no place for conjectural Arguments from what was ordinarily done in 
other Contracts; for nothing could hinder a Father to give Proviſions 
to his Daughters, even when a Son of the fame Marriage was to ſuc- 
ceed: And though there ſhould be Inaccuracies and Blunders in other 
Clauſes of the Contract, yet that could not afford any Reaſon for eya- 
cuating the Force of a clear and expreſs Clauſe conceived in the Pur- 
ſuer's fayours ; and the Father might have had many Reaſons for pro- 
viding his Daughters, which did not induce him to make Proviſions for 
the younger Sons of that Marriage. | 


The Lords found. That the Clauſe in the Contratt 
5 of Marriage obliging the Heir to aliment the 
AR. Ch. Areskine & Daughters, did not take place in this Caſe, ſince 


Murray. : 
Alx. _ wa & there did exiſt an Heir Male of that Marriage . 


Jo. Fleming. Without prejudice to the Purſuer to inſiſt for an 
| Aliment for her Daughter ex jure 1 ug 7 
Lord Newhall Reporter. | Murray Clerk. 
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Eodem Die. 
Jobn Stewart of Aſcog, 


* 


AGAINST 
Cornelius and James Robertſons. 


N a Proceſs at A/cog's Inſtance againſt the Defenders, as bei il 
I of beating James Hohn on a Meſlenger employed by Mites ets. 
cute a Summons of Deforcement in the Iſle of Bute, a Proof was al- 
lowed; and Johnſton being adduced as a Witneſs by Aſcog, the fol- 
lowing Objections were made his being admitted: 1920, That 
he was the Perſon injured, and therefore was preſumed to retain Re- 


ſentment: And in fupport of this Sir George Mackenzze's Authori 


was cited, Tit. Deforcement, numb. 5. where he lays, That a Meſ- 


ſenger is not admitted in a Deforcement to prove an Injury done to 


himſelf. 240, It was objected, That the Meſſenger had given partial 
Counſel, he having wrote a Letter to Aſcog's Doer, informing him of 
the Affair, and adviſing that a Complaint ſhould be made in order to 
procure him Aſſythment and D s. 340, That he might be a Gaing- 
er in the Cauſe, as the Perſon entitled to the Damages. 

It was anſwered, x70, That this was not an Action of Deforcement 
purſued either by the King's Advocate or the Party injured, but a fum- 
mar Complaint at A/cog's Inſtance upon reiterated Acts of Oppreſſion 
and Violence: And Sir George Mackenzie in the Place cited adds, 


that this is an arbitrary Queſtion ; and in this Caſe the Meſſenger 


was a neceſſary Witneſs. 240, The Letter mentioned could not infer 


partial Counſel, it containing only an Account of what paſt, but did 


not tend to inſtigate A/cog to make his Complaint; nor was the Mef- 


ſenger preſent at any Conſultation with Aſcog upon this Head, nor e- 


ver offered to depone in his favours, from which Circumſtances only 


partial Counſel could be inferred. 3ztio, The Meſſenger could not be 


Gainer, ſince the Complaint was at A/cog's Inſtance, and concluded 
Damages and Expence to him only. 


AQ. Yo. Macled, + The Lords repelled the Objections, aud allowed the 
Alt. Arch. Stewart. 1 W. ztneſs to be received. 


Lord Polton Reporter. 


| 4 | June 20, 1724. 
Ehiaabetb Macleod and Patrick Douglas her Husband, 


AGAINST 


Hir William Gordon of Invergordon and Alexander Gordon 
r 


Ufer the 26th of October 1704, a Bill for 800 Merks was drawn 
by John Gray of Newton, upon and accepted by Andrew Roſs 


younger 
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ounger of Balblair, payable at Martinmas thereafter to Sir Millium 
Ber on, or Order, for Value of him, who indorſed it to his Brothet 
Alexander Gordon likewiſe for Value, and he reindorſed it, without a 
Date, to Alexander Macleod and John Watſon fot Value of them: 
The Bill was proteſted the'xxth December 1704, regiſtrate the 12th, 
Horning was raiſed the 13th, execute the 14th, and Caption taken out 
the 5th Zanuary 1705, all in Ardech's Name againſt Mr. Ro/5 the Ac- 
Cepter. ö a 

be Purſuer and her Husband having got Right to the whole Sum in 
the Bill, inſiſted in an Action of Recourſe againſt Sir William and Mr. 

It was pled in Defence, That ſuppoſing the Indorſation by Ardoch 
to. have been for Value, yet no Recourſe was competent againſt him or 
Sir William, becauſe the Purſuer's Authors ought to have proceeded to 
put the Caption in Execution, ſince they had accepted of an Indorſati- 
on to a Bill, after Diligence had been raiſed and carried on ſo far b 
the Indorſer, and the rather that the Accepter lived in the Town of E- 
dinburgh with them, and was in a publick Office. 240, If hy had 
done any further Diligence, they ought to have adviſed the Indorſers 
that they could not recover Payment. | | 

It was anſwered 1920, That an Indorſation of a Bill for Value, ſub- 

jects the Indorſer to 4y Action of Recourſe ; for where it is otherwiſe 
intended, and the Indorſer reſolves to be free, there is always adjected 
to the Indorſation this Quality, without Recourſe. do, Since the 
Bill was proteſted in Ardoch's Name, it muſt rationally be preſumed 
that the ſubſequent Diligences were raiſed by Macleod and Wat ſon af- 
ter the Indorſation to them, becauſe it. could not be ſuppoſed that theſe 
Genrlemen, who were well known in Buſineſs, would have paid Value 
for a Bill, after Horning and e aa, ng raiſed againſt the Accepter: 
And as to the Notification of what they had done, they had made it in 
a more ſolemn Manner than ordinary, for within ten Months after the 
Term of Payment in the Bill, a Summons at their Inſtance was execute 
againſt the Defenders, and likewiſe the Drawer; and altho? the Sum- 
mons was Blank, as was the Cuſtom at that Time, yet it muſt be pre- 
| ſumed to have been for this Recourſe, ſince the Defenders could not 
condeſcend upon any other Ground of Action Mr. Macleod and Wat- 
ſon had againſt them. 1 
Replied. for the Defenders, that the Bill and Proteſt being regiſtrate 
the 12th of December, it was certain that at that Time there was no 
Indorfation to the Purſuers Authors, elſe the Regiſtration would have 
| bore it; and the Horning being raiſed next Day, and the Caption in a 
few Days thereafter, all in the Indorſer's Name, it muſt reaſonably be 
preſumed that theſe ON were uſed before the Indorſation, and 
delivered up with the Bill. As to the Intimation, it was replied, that 
a Blank Summons was no more than a general Intimation that the De- 
fenders were called to anſwer to what ſhould be thereafter libelled; and 
this Summons never was libelled, nor any Procedure made therein, and 
therefore could nor be regarded. 


— 


— 


The Lords found, That from the Dates of the Dili- 
gences, and that they were in Ardoch's Name, it 
was to be preſumed the Indor ſation to Watſon and 

| O Macleod 
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Macleod was poſterior thereto ; and that they were 
bound to put the Diligence to Execution, and ad- 
| viſe the Indorſers of their not having recovered 
AA, H. Dalrympled Payment; And found it not proven that +4 had 
ou 14. Defra, put the Diligence in Execution; and likewiſe 
found, That the Blank Summons at Macleod and 
Watſon's Inſtance, execute in September 1705, was 
not a ſufficient Intimation, and therefore found the 


I.sador ſers not liable in Recourſe, 


The Purſuers reclaimed, and founded upon certain Letters wrote by 
the Drawer, and by the Accepter and his Father, to ſhow that the De- 
ſign of the blank Summons was known; and likewiſe they craved Sir 
William and Mr. Gordon's Oaths as to their Knowledge of it: But the 
Lords had no Regard to the Letters; and the Defenders having depo- 
ned #egative, they adhered. | th | 

e Fuſtice Clerk. 


_ ,—_ WF 4 4 1 


_ AA 


Ludovict Brodie Writer to the Signet, 
EE © T3 3 Þ 
George Dunbar , Merchant im Edinburgh. 


R. Brodie being bound as Co- principal with Sir James Sinclair 
of Dunbeath and John Sinclair of Vibſter, in the Year 1719, 
to Bruce of Clackmanan, they granted him a Bond of Relief, Obli- 
ging themſelves to relieve him betwixt and the Term of Lammas 
A thereafter, and for that Effect to pay the Money to the Creditor be- 
„ twixt and the faid Term, and to retire the Bond, or deliver to hint 
a ſufficient Diſcharge of it.“ And by another Clauſe in the Bond, 
Mr. Brodie had Power, in caſe of their not paying or relieving him, 
as ſaid is, to raiſe and execute all manner of Diligence perſonal or 
real againſt them, even though he ſhould not happen to be diſtreſſed 
for Payment.” This Bond was regiſtrate by Mr. Brodie, and there- 
upon he raiſed and execured Is. of Horning, and upon the 224 of 
J 1723 he arreſted in the hands of one Dempſter, who was Debi- 
tor to Sir James. | 7 
George Dunbar being Creditor to Sir James in Bonds of borrowed 
Money, did regiſtrate the ſame, and raiſed Letters of Horning, in vir- 
tue of which he likewiſe arreſted in Dempfter's hands upon the 14th of 

Auguſt, V ear foreſaid. Fe 6 | 
In an Action of Forthcoming, Preference was crayed for Mr. Brodie, 

as having the prior Arreſtment. ; e Y 
On the other hand it was ped for Mr. Dunbar, That though his 
Arreſtment was poſterior, yet he ought to be preferred, in reſpect that 
the Ground of it was a liquid Debt, for which he had ready Execution 
by Poinding or otherwiſe, whereas the Ground of Mr. Brodie's Arreſt- 

| ment 
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ment was à Bond of Relief ad factum præſtandum, and not for any li- 
quid Sum; ſo that he could have no parata executio, ſince both his 
Debt and Atreſtment were in effect conditional, and remained ſb, till 
either he was diſtreſſed or had made Payment, neither of which had 
happened: And though by a Clauſe in the Bond he was allowed to uſe 
all manner of Diligence after the Term of Relief, whether he was di- 
ſtreſſed or not, yet that Clauſe was only exegetick of the former, and 
ave him nothing new; and if the Bond. muſt be conſidered as a ſimple 
Bond of Relief, he could only —_—_ Sir James with Horning and 
take him with Caption, till he was relieved, but could not proceed to 
poind his Effects, for which the Letters of Horning gave no War- 


rant. | 

Anſwered for Mr. Brodie, That the Ground of his Arreſtment was 
equally liquid, ſince his Bond of Relief did liquidate the Sum to be 
paid, and Sir James was thereby obliged to relieve him betwixt and a 
certain Day ; which he contended was as ſtrong an Obligement, and 
ſhould have the ſame Effect, as if Sir James had bound himſelf to pay 
the Sum in the Bond to Clactmanas to him the Cautioner, in order to 
operate his Relief betwixt and that Time; for this was no more than a 
Clauſe of Stile, and is implied in the Nature of the Thing, otherwiſe 
Bonds! of Relief might be eaſily rendred ineffectual : And a Bond of 
Relief, upon which Arreſtment has followed, is as habile a Ground for 
a Decreet of Forthcoming as any other liquid Debt. 


Alt. 9 Beller. MS The Lords preferred the firſt Arreſter, 
Dalrymple Clerk. 


— ——————— — —— 
| Eodem Die, 
Sit George Weir of Blackwood, © 
ee AG ATNSE 


ds ax William Earl of March. 
Qtr George having charged the Earl upon an heritable Bond of Pen- 
ſion, which he had obtained from his Lordſhip, for 150 J. Sterling 
yearly during Life, which proceeded upon this Narrative, Out of 
the entire Friendſhip and Reſpect we have and carry towards Sir 
George Weir of Blackwood our Couſin, and conſidering that he 
has the Truſt and Management of our Affairs and Eſtate committed 
to him by our Letters of Chamberlainry, and that he has no Al- 
e lowance therefore granted by us, and for certain other onerous Cau- 
ſes and Conſiderations known to our ſelf, Sc“, 
The Earl ſuſpended and raiſed Reduction of the Bond upon the fol- 
lowing Grounds, 1979, That the Bond being granted for Chamberlain- 
fee as the onerous Cauſe of it, Sir George having deſerted that Office, 
could have no Title to the Salary ; and though Friendſhip and other o- 
| | Bs „„ * 2 Sho | nerous 
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nerous Caules in L were mentioned in the Narrative, yet theſe ge- 
neral Words could go for nothing; and the particular Cauſe aſſigned 
muſt be underſtood to be the real Motive for making the Deed, unleſs 
the Party claiming under it could bring a Proof of other onerous Cauſes. 
As to the Words Friendſhip and Reſpect, they might be the Cauſe of 
making the Salary greater than uſual, but that a Salary was at all grant- 


ate. AMB ttt 4. 


ed was on account of his accepting the Office of Chamberlainry. 2.40, 


That the granting the Salary to Sir George during his Life was ja 
E55 L of Impoſition, ſince Ie was not on che 9 
nd obliged to Attendance during Life; and in fact Sir George de- 
ſerted the Service. . : * 86h 
It was anſwered for Sir George, That the principal Cauſe of the 
Penſion was the Earl's Love and Affection to him, and the Letters of 
Chamberlainry were only an incidental part of it, which appeared from 
the Penſion's being during Life, and was to; ceaſe in no Eyent bur of 


Sir George's attaining the / Eſtate of Blackwood, when he would not 


need ſuch a Donative : That the Earl's being major /tiens & prudens, 
removed all Pretence of Circumyention or kl Mel, Thar Sir George 
had not voluntarily deſerted the Care of the Earl's Affairs, but was vio 
lently forced away from him. E | 
AQ. Arch. Hamilton ſen. & The Lords repelled the Reaſons of Suſpen/ion 
Alt. Dun. Forbes. $ and ann ſa f 2 2 = 
Lord Polton Reporter. | Gibſon Clerk. 


—_— 


— 


Eodem Die. 


- John Gordon Merchant in Roterdam and his Factor, 


AGAINST 


Robert Manderſton Merchant in Edinburgh. 


MR Manderſton reclaimed againſt the Tnterlocutor pronounced the 
roth of June laſt, and contended, That it appeared from the 
Proof that his Factor had no Deſign to ſtop the Fark — on the con- 
trary, that it was all a plain Contrivance of the Purſuer's, by a ſimulate 
Poinding, to enſnare the Factor: For, 1920, Craw the Factor came 
not until he was ſent for. 240, He did not produce the Diſpoſition un- 
til it was asked for by the Purſuer and his Factor, and then only gave 
a Copy of it, at the Deſire of the Notar. 3trio, He refuſed to take In- 
ſtruments upon producing the Diſpoſition. 40, He did not compear 
at the Poinding, but only met with the Meſſenger in a publick Houſe. 


Fto, Several of the Witneſſes concurred, that the Purſuer's Inſtrument 


upon the pretended ſtopping of the Poinding was taken after the Factor 
went out of the Room; ſo that he had no Opportunity to anſwer it. 
6t0, It was proven by concurring Teſtimonies, that the Purſuer told 
the Lady Tote to take her Pleniſhing out of the Way, for he had no 
Deſign to poind it; from which it would appear that his Deſign of 
Poinding was all a Sham. N 


* 


Ir 


— 


— 


—BS 
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It was anſwered for the Purſuers, 1920, That the Factor had been 
ſent for by the Lady Tofts, which ſhewed that he acted in concert 
with her“ 240; Cra ſaid, That he in his Cuſtody a Diſpoſition « 
from Tofts to Manderſion of his Moveables, which gave Occaſion fot 

the Purſuer's asking for it; and Cra ſaid, it was ſufficient to ſtop the 
Poinding. 37/0, His refuſing to take Inſtruments was only to fave 
Charges, becauſe he might think that the producing of the Diſpoſition 
was ſufficient. 47, The Parties were about the Poinding when the 
Diſpoſition was uced; for the Goods were in the hands of the Ap: 
priſers, and th Meſſenger and Notar were extending the Schedules. 
Ito, Two Witneſſes . * that Craw was preſent when the Inſtru- 
ment was taken. Gro, The Witneſſes, who ſwore concerning the Pur- 
ſuer's deſiring the Lady Tofts to put her Furniture out of the Way, fay 
only, That he deſired her to put away any thing in the Houſe that 
was neceſſary ; Which muſt be underſtood to be any ſmall Things that 
were neceſſary for her Subſiſtence. Wn 


The Lords found, That Craw the Defender's Fattor 
not having voluntarily produced the Diſpoſition, 
but that the ſame was produced at the Purſuer”s 

Att. Ja. Graham h Fatfor's Deſire, and when produced, Craw refu- 


Pat. Grant. , Th 4 : he 
Alt. Ro. Dundas ſed to take fir uments thereupon; therefore 
2 4 | found, That neither Mandetſton the Conſtituent, 


nor Craw the Hactor were liable for any of the 


 Sums acclaimed, | 
n 1 571 Juſtice Clerk. 
See toth Jung 1724. rr 
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June 25, 1724. 


f Andrew Paterſon Litſter in Drybargh, 


— 


th ths in 5 I 
James Wilkiſon Clerk of the Regality of Melroſe. 


arr Paterſon having raiſed Reduction of a Bond granted in 1 
1 the Veaf 1658, by Andrew Riddle as Principal and Patrick . 
Riddle his Brother as Cautioner, to Andrew Bulman, for 300 4 
Merks, and of certain Diligences and Decreets that had followed on the * 
Bond, which now ſtood in the Perſon of the Defender; it was pled 
for the Purſuer, That the Bond quoad Patrick the Cautioner was null 


and improbative, as ndt being duly fubſcribed by him; there appearing 

owy 52 Letters which are pretended to be the initial Leers of his [ 
It was anſwered for the Defender, That Bonds ſubſcribed by ini- i 

tial Letters are not null, but are ſuſtained upon a Proof that the Party Mt 


was in uſe to ſign in that Manner; as was found 16th November 1667, by 
- Coulterallers againſt Chapman, and 21d February 1662, Brown } 

contra Fohmſton, where a <> ty Mark was ſuſtained, 'the Party pro- 
ving that he was in ule to ſubſcri 75 that Mark: And ſince this Gon 
| | Nas 
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| has ſtood unquarrelled for more than ſixty Years, the Objection can- 
not be received poſt tantum temporis intervallum, when probably 
| the Perſons who could prove, Patrick's Uſe of ſubſcribing are dead, 
240, There was very ſoon after the Date of this Bond Diligence uſed 
upon it by Inhibition in the Year 1663; there was a Decreet of Redu- 
ction againſt this Purſuer's Author in the 1688, and other Diligences 
1 were uſed upon the Bond in the 1690 and 1693; and at laſt a Decreet 
Ef of Reduction in the Year 1720, _ the Purſuer himſelf, was obtain- 
|} - ed on the ſaid Inhibition upon this Bond, — which Proceſles no 
Objection was made by the Granter of the Bond, his Meirs, or any de- 
riving Right from him: All which ought in re tam antique to preſume 
that he was in uſe to ſubſcribe by Initials. 3 
= Replied for the Purſuer, That there was not in theſe Proceſſes ſo 
* fair an Opportunity of quarrelling the Bond, ſince only an Extract was 
9 produced. 2 | 
1 | xe "4H January 21, 1724. 
lil ”y On Report of the Lord Grange the Lords found it preſumed, that 
| 3 * Patrick Riddle was in uſe to ſubſcribe by initial Letters, now after 
ſo long Time ſince granting of the Bond quarrelled, and ſo many Di- 
ligences following thereon ; and therefore repelled the Reaſons of 
** Reduction.” E 

The Purſuer reclaimed by Petition, wherein he repreſented, That it 
appeared 7 an heritable Bond granted to his Author by the faid Pa- 
Frick Riddle in the Year 1667 for 1000 Merks, that Patrick did ſub- 
ſcribe by Notaries ; from which he contended, Thar the Preſumption of 
his ſigning by initial Letters was elided: For quod fiers debet, facile 
preſumitur, and as the Rules of ſubſcribing in Caſes of Importance, 

when Parties cannot write, is ſettled by Act of Parliament, fo when 
any Evidence is brought that a Perſon who could not write had ſubſcri- 
bed by Notaries, the Preſumption was ſtronger that he was in uſe ta 
do ſo, than that he ſubſcribed by initial Letters: And further, he of. 
fered to prove, that Riddle was in uſe to ſign by Notaries. 

The Defender anſwered, That ſeveral Years intervened betwixt the 
Dates of the two Bonds; and the Reaſon of uſing Notaries to the laſt 
muſt have been becauſe the Sum in it was conſiderable, and fo the Cre- 

- ditor was more anxious about the Manner of ſigning. The Act of Par- 
i | liament concerning Subſcription by Notaries, only takes place where 
the Party cannot write at all; but a Subſcription being only an Under- 
writing. whether that be by the initial Letters, or the Name at length, 
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| is not diſtinguiſhed. | Eg 

| Replied for the Purſuer, That the Act 21. Parl. 1672, ſufficiently 
| explains what a Subſcription is, when it ſtatutes, That all others than 
i obility or Biſhops batt fuſeribe by their Chriſtian Names, or the 

* initial Letters thereof with their Sirnames. 

i 


The Lords found the Preſumption, that Riddle was 
{i | t w/e t0 1 by two initial Letters was 
j 4.3. dee not elided by Production of the other Bond ; but 
1 Weer. len. G Allowed the Petitioner to prove that Riddle was 
jt & Ja. Colvill, in uſe to ſubſtribe by Notaries at or about the 
il F # me of granting the Bond to Bulman. 


i Jiuſtice Clerk. 
hi a | Fames 
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Eodem Die. 
James W illyſon, 


AGAINST 


Ludovick Willyſon, alias Callender, of Dorator, 


Attender of Dorator tailzied his Eſtate in fayours of the ſaid Luds: 
vick and the Heirs Male of his Body; which failzicing, to the ſaid 
James Willyſon, Ludovick's Brother, with a Claule de non alienando 
&& non. contrahendo debitum; and a Clauſe irritanttand reſolutive of 
the Debts and Right of the Perſon who ſhould contravene and contract 
the Debt, and that the Lands ſhould pertain to the next Subſtirute, 
without the Burden of the ſaid Debts. ET 

Ludovick having ſucceeded, did contract Debts to that Extent, that 
his Creditors purſued a Sale of his Eſtate, and James Willy ſon inſiſted 
in a Declarator of Irritancy of his Brother's Right. | 

It was alledged for the Defender, I, That the Irritancies could 
not ſtrike againſt him, ſince the Tailzie neither was regiſtrate, nor did 
contain the irritant and reſolutive Clauſes in the Procuratories and Pre- 
cepts, both which are required by the Act of Parliament 1685; and 
ſince that Law was an entire new Regulation as to Tailzies, it muſt be 
the ſole Rule of judging in Queſtions anent the Effect of ſuch Irritan- 
cies: And the Lords having found, as in the Caſes of Borthwick of 
Hart ſide, and of WMiſbeartrof Logie againſt the Creditors of his Bro- 
ther, that Tailzies not regiſtrate did not affect Creditors, by the ſame 
Argument they cannot affect the Heirs; for theſe two are by the Act 
of Parliament put in pars caſu. : OL FE 

240, Though this Tailzie were good, yet the Irritancies therein be- 
ing only adjected to the Right of the Heirs, they could not affect him; 
for by the expreſs Words of the Tailzie the preſent Dorator is not 
Heir but Fiar, and needed no Service. 

It was anſwered for the Purſuer, 1920, That the Tailzie contain'd the 
prohibitory and irritant Clauſes fully engroſs'd; and though the Procu- 
ratory and Precept did not at full length reſume theſe Clauſes, yer by 
a Referencanthey bore; to be under the Proviſions and Irritancies above 
mentioned, to be inſert in the Infeftment to follow thereon. And as ro 
the Regiſtration, it was anſwered, That ſince he had accepted of a Diſ- 

ſition with theſe Irritancies upon himſelf, they muſt certainly bind 
im, without regard to the Act of Parliament; for ſurely the Regi- 
ſtration could have no Influence upon the Nature of the Right by which 
he poſſeſſed. | 
240, It was owned that though the preſent Dorator was named Fiar, 
yet it appeared clearly that the Intention of the Tailzier was to bind 
bim by all the Clauſes; for there were ſeveral of them which indeed 
mentioned only the Heirs, but muſt be underſtood likewiſe to compre- 
hend Dorator the Inſtitute, ſuch as, That the Heirs ſhould pay the 
Tailzier's Debt, and for that End ſhould have Right to the Move- 
ables ; and particularly a Clauſe, whereby the Tailzier appoints Tu- 
1 2 5 fors 
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tors to ſuch as ſhall be Minors at his Death; where he ſays, fail- 
Sieing the preſent Dorator, he appornts the ſame Tutors alſo to the 
next Heirs, &c. 8 | 


won fo The Lords found, That the Heir of Entail-was 
5e „ bound by the Tailzie, although it was not regi- 
Alt. Fa. Graham ſen. rate; and found that the Irritancies affect the 


ph pa Inſtitute as well as the other Heirs. 


Hall Clerk. 


thts — —— — 
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* June 30, 1724. 
Sir James Rochead, 


"KG KI1IN-3T 
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Mr. George Scot Surveyor at Greenock. 


JN Anno 1704, Mr. Scot, then Merchant in London, became bound 


in a Bond after the 3 Form, to PY to Sir James Rochead, 
then alſo reſiding there, the Sum of 600 J. Sterling. | | 
In the Year 1706 Mr. Scott's Affairs having gone into Diſorder, a 
Commiſſion of Bankruptcy was awarded againſt him, and having con- 
formed himſelf in all Points to the Act of Parliament made in Eng- 
land Anno quarto & quinto Anne, entituled, An Act to prevent 
Frauds frequently committed by Bankrupts, he obtained a Certifi- 
cate from the Commiſſioners and from the Lord Keeper of the Great 
Seal of England, as directed by that Starute. - 
Sir James brought an Action againſt Mr. Scot, for Payment of what 


remained unſatisfied of the foreſaid Bond; and Mr. Scot founded his 


Defence upon the Act of Parliament, whereof the Words are, That 
the Bankrupt conforming, &. to the Statute ſhall be diſtharged of 
all Debts owing by mT to his having become bankrupt; and 
therefore it was contended, That ſince he was thereby ip facto diſ- 
charged of all the Debrs that he owed in Exgland, where the Act of 
Parliament had Authority, he muſt in conſequence be diſcharged of 
this Debt, becauſe it was contracted in England, and ſecured by an 
Engliſh Bond, when both Parties did refide there. 

It was anſwered for Sir James, That there was a Difference betwixt 


the Solemnities of a Writ and the Execution competent upon it. As to 
the Firſt, The Solemnities uſually adhibite in the Place where it was 


execute, makes it probative and Joon every where; but the Execu- 
tion competent upon it muſt be regulated by the Laws of the Place 
where it is ſought. Thus, though all Execution paſſes in Scotland up- 
on Extracts of regiſtrate Bonds, yet theſe would not be ſuſtained in 
England; and though by the Law of Scotland a Dyvor, after a ceſſio 
bonorum, is free from all perſonal Diligence, yet tis doubted if that 
would protect his Perſon in any other Kingdom where the Law was o- 
1 And for the ſame Reaſon the Defender, who has the Benefit 
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of the Starute of Bankruptcy in Erg/and, where neither his Perſon nor 
Effects can be diſtreſſed for any Debt prior to the Bankruptcy, being 
now in Scotland, where the Law ſubjects his After- acquiſitions to the 
Payment of Debts prior to his Bankruptcy, his Plea muſt be determined 
by the Law of Scotland. 

Replied for the Defender, That the Act of Parliament does as tru- 
ly extinguiſh this Obligation as if he had a Diſcharge of it executed in 
the Engliſh Form, which no doubt would be ſuſtained in Scotlaud, to 
ſtop all Diligence upon this Bond. The Obligation therefore being once 
extinguiſhed by the Law of the Place where it was entred into, and 
deſigned to take Effect, it can never reyive, or be the Ground of an 
Action in Scotland or any where elle, | | 


3 The Lords found, That the Bond being granted in 
A8. Fo. Wor. 5 England, after the Engliſh Form, a 
Alt. Dun, robe. according to the Laws of England. 


Lord Pancaitland Reporter. Gib/on Clerk, 

There was a Letter produced from Mr. Scot to Sir James, deſi- 
ring he would delay further Proceedings on the Summons, and that 
he would be ſoon at Edinburgh and would fatisfy Sir James of his 
Willingneſs to do him all the Juſtice that was in his Power: But this 
the Lords found not binding, | 
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| 115 UL July 1, 1724. 
Milliam Forbes Merchant in Aberdeen, 
e 
David Wilſon of Finzeach, 
R. Wilſon's Predeceſſors having a Houſe adjoining to a Garden 


in the Backſide of the Tenement contiguous to the Garden, they 
always filling the fame with Glaſs, that it mighit be profitable and 
* uſeful to them in all tinie coming for giving Light to the Houſe.” 


There were now nine Windows in the Backſide of the Houſe, and in 


place of their being filled with cloſe Glaſs, the Caſements were made fo 
as to open; therefore Mr. Forbes inſiſted to have the Numbes of Win- 
. dows reduced to fix, and that they ſhould all be ſhut Caſements, in terms 
of the Tolerance. 3 9 8 5 | 

The Defender pled, That the Tolerance did not neceſſarily import, 
that the Windows ſhould be ſhut Glaſs ; and though it did, yet the To- 
lerance was preſcribed, both as to the Number and Faſhion of the Win- 
dows, by a Poſſeſſion of them for forty Years in the Condition they 
now are. | ICE = IT 3 NE TALES 

It was anſwered for the Purſuer, That if the Tolerance was founded 
on, it muſt be taken with its Limitations ; but if it was preſcribed, then 


e regulate 


now belonging to Mr. Forbes, they obtained from his Authors, 
in the Year 1644, a Tolerance or Liberty to ſtrike out ſix Lights 
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it was not binding on Mr. Forbes, and ſo he was at Liberty to uſe his 
Property by planting or building as he had occaſion. 5 

Replied for the Defender, That the Tolerance was explained by the 
immemorial Poſſeſſion, and that it was inconſiſtent with it to allow the 
Purſuer to plant or build fo as to obſtruct the Defender's Lights in æmu- 
lationen. | 


The Lords found, That the Obtainer of the Tolerance 
might preſeribe a Right to more Windows than 
W were allowed by the Tolerance, and likewiſe 4 
Alt, Jo, Right to open them ; but found in that Caſe the o- 
1 ther Party might uſe his Property by Planting or 
building, as was moſt convenient for him. 


Lord Fuſtice-Clerk Reporter. Dalr.ymple Clerk. 


* 


* 


James Murray in Greenhill and others, 
N AGAINST 
Helen Graham and others, 


Ames Murray having employed Alexander William ſon Meſſe 
ro execute a Caption againſt 7oh» Bannantyne Merchant in Tr 
nerb, the ſaid Bannantyne, after he was in the Meſſenger's hands, was 
forcibly reſcued by Helen Graham and other married Women in the 
Town of Lawn: T „„ 
Upon this there was a Proceſs intented before the Sheriff againſt the 
Deforcers, libelling the Deforcement, and concluding Payment of the 
Debt and Damages to the dns 6 Damages to the Meſſenger and a Fine 
to the Fiſcal. In this Proceſs the Husbands were called, but no De- 


creet given againſt them, the Judge having decerned the Deforcers 


themſelyes in the Sums libelled. There was a Suſpenſion of this De- 
creet obtained, and at diſcuſſing it was pled for the Chargers 

That though the Suſpenders were cloathed with Husbands, yet that 
could not protect either their Perſons or Eſtates from the Effect of 
this Decreet, it being pronounced by a Judge who had a Juriſdiction 
both Civil and Criminal, and proceeded upon a Delict or Crime com- 
mitted by them. 8 

It was anſwered for the Suſpenders, That indeed Marriage would 
not have protected them had they been criminally purſued, but where 
the Chargers had neglected that, and taken themſelves to à Civil Pro- 
ceſs for Payment of a Debt, the Law muſt take place in the ſame man- 
ner as if the Suſpenders had been only Cautioners for the Debt; in 
which Caſe neither their Perſons, nor Effects, which fell under the Jus 
mariti, could be touched during the ſtanding of the Marriage. 


The Lords found, That the Sums in the Decreet 
charged on cannot affect the Suſpenders who are 
cloathed with Husbands, their Perſons or E- 


fates 
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ſtates falling under the jus mariti during the 

ſtanding of their reſpettive Marriages : But 

* found, that the ſame muſt affect their Per ſons 
42. 2 Hamiltoh m3 and Eſtates after the Diſſolution of their re- 
*. ILTOTIEs:  ſpeftive Marriages, or any ſeparate Eſtate 
which they may have during the ſtanding of 

their Marriages not falling under their Pu | 


bands jus mariti, | | 
Murray Clerk. 


. . , . — 
4 M04 in 4 wa 1 8 4 — 4 F 1 i - A. > 


| July 3, 1724. 
Mr. Alexander Sutherland and others, Arreſters, 


AGAINST 


The other Creditors of Mr. David Watſon, 


TR. Vat ſon having fold his Office in the Bill-Chamber to Mr. Ro- 
YE bertſon upon the 27th of Auguſt 1723, he took a Bond for the 
Price thereof payable to his Creditors, ** according to the reſpective 
% Sums due to them, as in a former Diſpoſition of his Effects 2d May 
* 1723, or as they ſhould be ranked by the Lords of Seſſion.” And the 
Bond contained a Proviſion, That the Creditors ſhould accept of the 
Funds conveyed to them by the firſt Diſpoſition, and what ſhould 
accrue to them by the Bond, in full of all their Debts; and alſo | 
with this Proviſion, That if any of the Creditors ſhould uſe Dili- 
gence for incarcerating Mr. Watſon, or ſhould decline or neglect to 
teſtify in Writing to Mr. Robertlon or Mr. Watſon their agreeing 
fo the above mentioned Condition betwixt and Candlemas then next, 
ſuch Creditor ſhould loſe his Share of the Sum contained in the 
Bond, and which ſhould accreſte to the Creditors agreeing to the 
Condition. 1 | | 
The Diſpoſition, to which this Bond referred, was to all his Creditors 
therein named, of his whole Eſtate heritable and moveable, and of the 
half of the. Dues of the ſaid Office, agg te. the other half for the 
Subſiſtence of himſelf and ag Þ but the Diſpoſition was alſo clogged 
with a Proviſo, That if any Creditors did Diligence by Arreſtment 
and Adjudication or otherwiſe, (without the Conſent of the other 
Creditors or major part of them) then the Creditors ſo doing Dili- 1 1 
gence ſhould forfeit their Right in the Subject diſponed, and the 1 
ſame ſhould accreſce to the other 3 Creditors. | 
Within ſixty Days of the Date of theſe Deeds Mr. ///, at ſon became no- | 
tour Bankrupt in the Terms of the Act 1696; and Mr. Sutherland and | 
others of the Creditors did not accept of theſe Conveyances, but arreſt- 
ed the Price of the Office in Mr. Robert ſon's hand, and they craved to 
be preferred thereto as the firſt Arreſters. | | 
It was argued for the other Creditors, That Mr. Wat ſon having ta- { 
ken the Bond in queſtion payable directly to his Creditors equally a- | 
mong them, it was the ſame thing as if he had granted an Aſſignation l 
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either of the Acts 1621 or 1696; for there being no Diligence uſe 
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04. 
of the Bond in favours of his Creditors, and the ſame had been inti- 
mate to the Debitor of that Date, which being prior to the Arreſt- 
ments, he was fully denuded of that Debt in their favours ; and there- - 
fore a ſubſequent Arreſtment by one or more of them could not deprive 
the Creditors of their prior ug qua ſitum. 240, As ſuch a Conveyance 
was agreeable to all the Rules of Equity, ſo it was not reducible * 
ac 
the Inſtance of the Arreſters before the granting of the Bond, they 
could not ſubſume, in terms of the Act 1621, that there was any par- 
tial Preference made in prejudice of their more timely Diligence: And 
as to the Act 1696, it only annuls ſuch Deeds as are granted to a Bank- 
rupt's Creditors, ia Preference to other Creditors; but by this Bond 
no Preference is given to one Creditor more than another, but all are 
equally brought in. | 
It was anſwered for the Arreſters, That the Bond in queſtion was 
taken payable ro the Creditors, as they ſhould be ranked by the 
Lords of Seſſion ; which ſuppoſed that the Price was affectable by Di- 
ligence, there being no other Form of Ranking before them but in the 
Courſe of Diligence, which the Arreſters having, firſt uſed, they were 
(even by the Quality in the Bond) the preferable Creditors. 240, There 
was a Proviſion in the Bond, that the Creditors ſhould betwixt and a 
certain Time declare their Acceptance of their Proportion of the Sub- 
jets in the Diſpoſition and Bond, as in full of their Debts : From which 
it was argued, that till the Acceptance was declared, Mr. Mat ſon, 
who was poſſeſſed of the Bond, might have altered it; ſo that the Sub- 
jet was ſtill in his Power, and the Arreſters having affected it, they 
carried the Right to the Sum, which was till zn bonzs of Mr. Wat ſon 
till the Acceptance. 3#z0, The Act 1696 diſables a Bankrupt from do- 
ing any thing to the Prejudice of his Creditors, and conſequently he 
cannot even deprive them of the Chance of their Diligence; for as 
Creditors are not obliged to accept of any voluntary Grant, but are at 
Liberty to uſe Diligence, if the Bankrupt were allowed to rank them e- 
ually, it would deprive them of the Preference they might gain to 
themſelves. 470, The Bond and Diſpoſition were ſo qualified and clog- 
ged by the Clauſes above mentioned, that the Creditors neither could 
nor were obliged to accept of them: There was a direct Preference gi- 
ven to ſome of the Chan beyond others, by the Proviſions in the 
Bond and Diſpoſition ; for by theſe, ſuch Creditors as did Diligence, or 
did not accept betwixt and a certain Term, were to loſe their Right, 
and that accreſced to the Accepters, which was juſt all one as if he had 
diſponed to a few of his Creditors, leaving out the reſt. 
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Ack. Boſwell & 88 The Lords preferred the Arreſters. 


Alt. Hay & R. Craigie. 


Lord Culler Reporter. | Dalrymple Clerk 
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Eodem Die. 


The Children and Grandchildren of Sir John Lauder of 
Houmainball, one of the Senators of the College of ju- 
ſtice, by his firſt Marriage, 


AGAINST 


Me. Robert Lauder, only Sox of his ſecond Marriage. 


gr John Lauder of Fountainhall, by a Deed dated the 24th 74. 
auary 1717, aſſigned to his Daughter Mrs. Marion, and her Heirs 
wharſomever, certain Sums due to him extending to 17,500 Merks ; 
and by the Bond it was provided, That if ſhe ſhould diſpoſe of her- 
<« ſelf diſhonourably in Marriage, ſhe ſhould be reſtricted to the half, 
and the other half ſhould pertain to Robert and Mrs. Helen Lau- 
„ders her Brother and Siſter German; reſerving to himſelf a Power to 
rler? * 25 . | 

By another Deed, dated the 8th of Fanuary 1719, he altered that 
Subſtitution, and in place thereof appointed, That failzicing of Ma- 
«7:08 by Deceaſe before her Majority, or Marriage with Conſent of 
Friends, the Sum aſſigned to her in name of Tocher ſhould devolve 
in equal Shares amongſt his Children and Grandchildren by his for- 
mer Marriage“. e | 27 b 
Thereafter, upon the 21ſt December 1719, he made a final Settle- 
ment among his Children; wherein about 50, oo Merks were given to 
his other Children diſtinct from Nobert and Marion, in which he re- 
voked all prior Writs, and diſpoſed of the Sums otherwiſe than he had 
formerly be Ai F yi 

Of the ſame Date with this Settlement he, by a Note on the Back 
of Marion's Bond of Proviſion, declared. That he had reviſed the 
fame, and found nothing to alter, except that whereas he had aſ- 
** ſigned to her a Bond of 3500 Merks which he had ſince that Time 
* tranſacted and retired, he therefore ſubſtituted another Bond in its 
++ place.” And then he adds, With which Alteration I hereby rati- 
« fy and confirm her Bond of Proviſion in all other Points as it 
& r TH = | 

In Auguſt 1722 he made a new Settlement with reſpect to Marion, 
revoking her former Bond, and in place thereof giving her only 5000 
Merks; in caſe ſhe ſhould marry diſhonourably, and aſſigning the reſt 
of her Portion to her Brother Robert. 

Marion died before her Majority and unmarried, and by her Teſta- 
ment made over in favours of her Brother Robert, the Sums contained 
in her Father's Bond and Aſſignation. 

Of this Teſtament the Children of the firſt Marriage, as Heirs ſubſti- 
tute to Marion, by the Deed January 1719, raiſed a Reduction, up- 
on this Ground, That it was 4 no» habente poteſtatem, and done in 
prejudice of the Subſtitution in their favours. 

The Defence offered was, That Marios being Fiar by the Bond of 
Proviſion, and having ſurvived her Father, ſhe had the abſolute 9 
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ſal of the Subjects, notwithſtanding the Subſtitution, ſeeing ſhe was 
not tied up by any prohibitory Clauſes ; whereby the Subſtitution was 
of the Nature of a /ubſtitutio vulgaris, and could have no Effect. 

It was anſwered, That the Subſtitution could not be conſtrued a 
ſubſtitutio vulgaris, ſince Marions Liberty was only limited to the 
Time of her Minority or being unmarried, which was plainly of the 
Nature of a ſubſtitutio pupillaris, and was ſuch a Reſtriction of her 
Power as was ſufficient to invalidate any Deed ſhe ſhould do within 
that Time in relation to the Diſpoſal of the Subjects. 

The Lord Newhall Ordinary ſuſtained the Reaſon of Reduction. 

It was thereafter argued for the Defender, That the Money belonged 
to him, as Heir whatſoever to his Siſter, in virtue of the Subſtitution 
contained in the original Bond of Proviſion, which he contended was 
revived by the Note or Docquet on the Bond; and inſiſted that theſe 
Words, With which Alteration I hereby ratify and confirm the ſaid 


ä — 8 . 


Bond of Proviſion in all other Points as it ſtands, imported a Rati- 


fication of the original Subſtitution to Heirs whatſomever in the firſt 
Bond, and an Alteration of the Subſtitution made by the ſeparate Deed 
in fayours of the Children of the firſt Marriage. He founded likewiſe 
his Pretenſions on the Deed 1722; from which he alledged, that his 


Father's Deſign of giving Marion's Portion to him did plainly appear. 


To which it was anſwered, That the Occaſion of the Note or Jot- 
ting on the Bond was pry on account of the Alteration with reſpect 
to the 3500 Merks uplifted, and in place of which my Lord had ſub- 
ſtirute another Bond: So that as to the other Sums aſſigned there was 
no Alteration; and it could not be conſtrued an Alteration of the total 
Deſtination the Father had made in January 1719; for it was an un- 
controverted Rule in Law, that where a Decd is ſolemnly and delibe- 
rately executed, the fame cannot be underſtood to be revoked by any 
Deed conſiſtent with it, but there muſt be an expreſs Revocation: And 
the Note on the Bond being every way conſiſtent with the Subſtitution. 
in fayours of the Children of the firſt Marriage, it could not infer a 
Revocation; yea, even in ſo far as the Docquet ratifies the Bond, ir 
muſt be underſtood” to do it only in the ſhape the Bond was then in, 
vi g. limited, explained and amended by the Deed of Subſtitution in 
Fanuary 1719. * | | 7 

As to the Settlement in Auguf I722, it was made with a certain 
View and upon a Condition which neyer did exiſt; for Marion died 


unmarried, and therefore it could not at any rate influence the preſent 


| The Lords found, That the Settlement and 

a Bs. r Fubſtitution made by the Lord Fountainhall 

Alt. Ja. Grabam & on January 8th 1719 was not altered or re. 
voked by any poſterior Deed. 5 


H. Dalrymple. 
Lord Newhall Reporter. Hall Clerk. 
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Eodem Die, 
Mr. Francis Wauchop of Kackmure Advocate, 
AGAINST , 
William Wilſon Merchant in Edinburgh, 


72 Hiam Wilſon, the Defender's Grandfather, in his latter Will and 
Teſtament, Auno 1659, named his Infant Sons his Executors and 
univerſal. Legatars; and appointed his Wife and ſome other Friends Tu- 
tors to the Children. | | | 

In this Teſtament he left 20 Merks yearly to his Siſter Margaret 
during her Lifetime, and likewiſe a very conſiderable Legacy to his 
Wife, which he expreſly burdened with the Payment of all his Debts, 
and of the annual Legacy to his Siſter ; and the Wife ſubſcribed the Te- 
ſtament with the Husband. | | 

Anno 1661 the Tutors confirmed the Teſtament, and the Merchant 
Goods and others bequeathed to the Wife were given up in Inventary. 

Mr. Wauchop having acquired Right ro Margaret's Legacy, inſiſted 
againſt Mr. /://on as repreſenting his Father and Uncle the Executors, 
upon the paſſive Titles, for Payment of the annual Legacy due for ma- 
ny Years; and contended, That an Executor was obliged to execute 
tlie Teſtament by paying the Debts and Legacies fo far as the Inventa- 
ry does extend; and in this Cafe the Teſtament was confirmed in name 
of the Children, and the Goods and others . | ate to the Wife 
were given up in Inventary; and therefore the Defender ought to be 
liable in Payment of this Legacy, which was a Burden upon the Wife's. 
240, That Legacies, eſpecially to near Relations, were ſo favourable, 
that ſhould a Teſtator legate a res aliena, the Executors would be ob- 
liged to purchaſe it for the Behoof of the Legatar. 37/6, That in this 
Teſtament the Relict was burdened with the Payment of his Debts as 
well as Legacies; and as the Creditors would have Action * the 
Executors, and not be leſt to make out their Payment from the Relict, 
ſo muſt the Purſuer, whoſe Claim was equally a Burden on the Execu- 
try; and as to them both, the Obligation upon the Relict was no more 
than an acceſſory Security. | | 
It was argued for the Defender, That when a ſpecial Legacy is ap- 
ointed to be paid out of a particular Fund, the Executors cannot be 
liable if the Subjects ſhould periſh, becauſe the Legatar ought to have 
ſecured himſelf before the Fund of his Payment was dilapidate; and 
though in the preſent Caſe the Executors had confirmed the Relict's Le- 
gacy (which was occaſion'd from the Cuſtom at that Time, that the 
Commiſſaries would not admit of a partial Confirmation) yet ſhe conti- 
nued in Poſſeſſion of the Goods, and for ſome Years regularly paid the 
Legacy purſued for, which appeared from a Diſcharge in Proceſs. 

As to the Argument from a /egatum rei alienæ, and from the Re- 
lict's being burdened with the Payment of Debts, it was anſwered, 
That the firſt could not be regarded, unleſs the Purſuer could alledge 
that the Teſtator had not left as much to his Relict as would have paid 
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this and the other Legacies; nor could the ſecond, becauſe Debts be- 
came a Burden ex lege, and the Debitor's whole Effects are ſubject to 
the Payment of them ; whereas Legacies are only ex voluntate teſta- 
toris, and the Rules preſcribed by him are preciſely to be obſerved, and 
they payable out of ſuch Funds as he had allotted for them. 


The Lords having conſidered the Diſcharge pro- 


AR. Ipſe. duced, granted by the Purſuer's Author to the 
Alt. Jo. Horn. Kelict, aſſoilgied the Defender. 


July 4, 1724. 
0 | Mrs. Janet Scot. 
| AGAINST 


0 Hr Alexander Burnet of Leys. 


Ir Thomas Burnet of Leys having contracted a great many Debts, 
his Son Sir Alexander, after his Father's Deceaſe, entred into a 
Tranſaction with moſt of the Creditors, by which he obtained ſome Ea- 
. ſes of their Claims; and thereafter he was ſerved Heir to his Father cum 
beneficio iuventarii, in terms of the Act of Parliament 1695. 
Mrs. Scot, one of Sir Thomas's Creditors, inſiſted in an Action a- 
gainſt Sir Alexander, and likewiſe uſed Inhibition againſt him for his 
Father's Debt. n 2 

During the Dependence of this Proceſs, Sir Alexander fold a Part 

of his Father's Eſtate, and Mrs. $coz. arreſted the Price of the Lands 

ſold, and purſued a Forthcoming. | 10 | | 

In this Action it was objected by Sir Alexander, That he being 

Heir cum beneficio, could only be liable to the Extent of the Heritage 

given up in Inventary ; and as it was certain, that if Sir Alexander had 
entred immediately upon his Father's Deceaſe, without any previous 
Tranſaction, the Eſtate would not have paid four fifth Parts of the whole 

Debts, therefore the Purſuer could not now draw more than ſhe would 

have done at the Time of Sir Thomas's Death, had ſhe then been in a 
Competition with the other Creditors. | 

In Support of this Defence, the following Reaſons were inſiſted up- 
on, 190, That if Creditors were to be preferred upon the Subjects in 

an Inventary according to their Diligences, the Heir cam beneficio 

would have it in his Power to give any favourite Creditor an Opportu- 

nity of uſing his Diligence excluſive of the reſt, which would be a par- 
1 tial Preference, and would diſappoint the Intention of the Statute; and 
ſince the Statute was deſigned for facilitating the Tranſmiſſion of the 
Debitor's Eſtate in favours of his Creditors, it would be entirely diſap- 
pointed, if an Heir cum beneficio could make no Payments, without 


þ calling the whole Creditors in a Multiply-poinding, or in a Proceſs of 
[11] Ranking; That this Statute was taken from the Civil Law, and there- 
j | fore that Law ought to be regarded in explaining any doubtful Queſtion, 
it And by 22 J. cod. de jure deliberaudi, the Heir might pay the Credi- 
: tors. 
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tors who came firſt, and ſuch as afterwards applied could only have Action 
for what they were entitled to from the Nature of their Debts, againſt 
the Creditors, who had got Payment; which was a Proof, that no Cre- 
ditor in the Event could draw more than he could have done at the 
Time of his Debitor's Death, or the Entry of his Heir. 240, By the 
Statute, Heirs cum beneficio are allowed to enter to their Predeceſſors, 
as Uſe is, in Executry ; in which; although the whole Sum be libelled 
againſt an Executor, yet a Decreet upon. that Libel is no more than a 
Sentence of Cognition, and no Diligence upon it will entitle the Credi- 
tor to more than his Proportion of the Subject of Executry : And fo it 
is in Decreets . an Heir cum bene ficio, where a Clauſe is always 
adjected, that rhe Heir ſhall only be liable ſecundum vires, which re- 
ſerves the Diviſion, till ſuch time as the Heir brings the Inventary into 
the Field, and either agrees to make the Diſtribution in Money, or divides 
the Subject by Diſpoſitions effeiring to the Debts. 3740, An Arreſt= 
ment could not be a habile Diligence to affect the Price of the Lands, 
and give a Preference; becauſe though the Heir could ſell, yet it would 
be abſurd to ſay, that the Sale ſhould put it in the Power of one Creditor 
to carry off the Price, to the Diſappointment of the reſt; for ſuppoſe 
there were twenty Adjudgers, all par: paſſu, and the Lands were to be 
divided, they would get an equal Share of them, muſt they not there- 
fore get the ſame Share of the Price which came in place of theſe Lands? 
They had all really affected the Lands by their Adjudications, and the 
Purchaſer was entitled to demand a Conveyance of their Rights in Se- 
curity of his Purchaſe; but it would be unjuſt to oblige them to do this, 
unleſs they got their Share of the Price. | 
It was anſwered for Mrs. Scot, That any Debitor had an Opportu- 


nity to point out to ſuch of his Creditors as he had a-mind to fayour, . 


ſuch Subjects as they might affect by Diligence excluſive of others; but 
that neyer was found ſufficient to overtyrn theſe Diligences, neither 
could it be of ſuch pernicious Conſequence to Creditors, as it would be 
to indulge Heirs cum beneficioto make up what Schemes of Debts the 
thought fit, and thereby exhauſt the Inventaries, in prejudice of ach 
Creditors who had done farther Diligence. The only Privilege granted 
to Heirs cum beneficio was, that they could be no farther liable than in 
the Value of the Inventary, notwithſtanding whereof all Manner of Di- 
ligence is competent againſt them to the Extent of the ſame, as much as 
againſt the Debitor himſelf and his Eſtate : Nor are all the Particulars in 
the Civil Law adopted by our Statute ; before this Statute Creditors 
might do what Diligence they pleaſed againſt the Eſtate, which would 
have had its due Effect, and neither the Inventary nor Sale could make 
any Alteration in this Reſpect; for the Statute only ſecures the Heir 
from being liable tra vires inventarii. 

It was farther pled, That the Parallel betwixt an Heir cum beneficio 
and an Executor did not hold in every Reſpect: Executry cannot be 
arreſted, becauſe if it could, the Executor would not be able to diſcharge 
his Truſt of gathering in the Subjects, in order to make them forthcom- 
ing to the Creditors ; but this could not be the Caſe with reſpect to He- 
ritage, becauſe Heritage is not conſidered as a periſhable Subject; nei- 
ther can there any Manner of Inconveniency ariſe from the Creditors in- 
ſiſting for Security or Payment of their Debts. In the Caſe of Execu- 
try, Creditors are preferred 9 to their Priority, excepting 3 

ors | | Who 
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who had uſed Diligence within ſix Months of their Debitor's Deceaſe, 
who by ſpecial Statute are brought in pari paſſu. And there is another 
very material Difference betwixt an Executor and an Heir, that the Ex- 
ecutor is only Truſtee for the Creditors, and not their proper Debitor; 
and therefore no Action is competent againſt him, but in conſequence 
of his receiving the Effects; whereas the Heir is Debitor to the Creditors 
to the Extent of the Inventary, and the Eſtate itſelf or its Produce does 
conſequently ly open to their Diligence, ſo far as it will go; only when 
. that is exhauſted, neither the Heir himſelf, nor any ſeparate Eſtate of his 

. will be liable; and therefore every Creditor is entitled to the proper Ef- 
fect of his Diligence on the Eſtate or its Produce; but what that Effect 
will be, muſt be determined according to the Nature of that Diligence 
compared with the Diligence of the other competing Creditors ; and the 
Heir can have no Title to oppoſe this, it being periude to him which 


of the Creditors ſhould be preferred, for he was only liable ſecundum 
vires iuventarii. | 


— 


The Lords found, That Sir Alexander Burnet could 
have no Preference upon account of the Debts for 
At. Hay. ? which he entred into Contract with the Creditors 
Ah. Je.Grakam © before his Service cum beneficio; but that he mu 
compete with the other Creditors, according to the 
Diligence done on their reſpective Debts. 


Lord Polton Reporter. | Juſtice Clerk. 


nm nn" 


July 7, 1724. 


Alexander K. ennedy, 


| AGAINST 
f John Herbertſon. 
| N nnedy having charged Herbert ſon to make Payment of the Con- 
| | 


tents of a Bill due to him, Herbert ſon ſuſpended; and whilſt the 
Proceſs was depending, there happened a Difference betwixt the Char- 
er and Suſpender ; upon which a Complaint was made to the Lords by 
Herbergen, ſetting forth, That, during the Dependence of the Plea, 
he had been invaded and wounded by the Charger; and therefore craved, 
that upon a Proof's being adduced he might be aſſoilzied from the Pro- 
ceſs in terms of the 219 Act, Parl. 14. James VI. A conjunct Proof 
being allowed, at adviſing thereof it was pled for the Charger, Ino, 
That in this Caſe there was no ſuch actual Invaſion as the Law requires; 
it was indeed proved by two Witneſſes, who were in Company at the 
time, that Kennedy upon ill Uſage from Herbert ſon, drew his Sword, 
and demanded gentlemany Satisfaction; but then they both depone, 
that they did not ſee Mr. Kennedy either puſh or ſtrike at Mr. Herbert- 
Mi ſon with it; and though their Depoſitions likewiſe bear, that after the 
[IN Scuffle was over, they obſerved a Scratch and a little Blood upon Her- 


| __ | bertſon's 
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bert/or's Finger, which they ſuſpected might be by the Sword, yet they 
were not poſitive of that; and indeed ſuch a thing might have happened 
by many other Accidents. There being then nothing elle proved againſt 


Mr. Kennedy, it can amount to no more than mere Threats, which ne: 


ver have been ſuſtained to infer Battery. | 
240, Although thefe were a Proof of an actual Attack upon Mr. 
Herbertſon, yet the Provocation given by him was ſufficient, if not to 
juſtify, at leaſt to excuſe what was done, in fo far as to free Mr. Ken- 
nedy from the heavy Penalty of the Statute founded upon. It was 
roved, that a ſmall Difference ariſing at Play, the Complainer gaye 
the Charger very abuſive Language, calling him no leſs than Scoundret ; 
upon which it is faid Mr. Kennedy drew his Sword, which indeed he 
could hardly forbear, according to the way of the World upon fuch Oc- 
caſions. Ni 5 
zrio, Though Mr. Kennedy's Conduct ſhould be found to fall under 
the Compaſs of the Statute, yet any Injury done muſt be looked upon 
as taken away by a ſubſequent Reconcilement, which was the Caſe 
here, the Parties having met the next Day after the Difference happened. 
and ſhaken Hands together in token of Friendſhip, upon Mr. Kennedy's 
begging the Complainer Pardon; and they frequently afterwards con- 


verſed and drunk together as Comrades, without the leaſt Appearance 


of any Reſentment. | 

It was anſwered for the Complainer, 1420, That he had brought as 
full a Proof as the Nature of the thing could bear, of his being attacked 
and wounded by the Charger to the Eftuſion of his Blood ; and it does 
not import any thing, that the Perſons preſent in Company did not ſee 


a Thruſt or Stroke given him, ſince he had diſtinctly proved, that the 


Charger had drawn his Swogd, and that immediately Blood followed, 
without any other viſible Cauſe to which it could be imputed ; for it 18 
not to be expected, that amidſt Confuſion and Surprize, every Circum- 
ſtance that happens can be obſerved by Byſtanders: And. beſides whar 
the two Witneſſes who were preſent at the Scuffle depone, there was 
another who came in upon the Noiſe, who ſays, that he ſaw Blood up- 
on the Complainer's Finger, and heard the Charger fay, when in a Paſ- 
ſion, that he would ſerve him as he had ſerved Mr. Herbert/on, which 
implied that he had wounded him. Another Witneſs, who was Medi- 
ator in the Difference next Day, depones, that the Complainer ſhowed 
him, in Preſence of Mr. Kennedy, the Hurt in his Finger, as a Wound 
he had received from him, which at that time Mr. Kennedy did nor 
diſown to have been given by him. 


240, It was anſwered, that no verbal Proyocation can excuſe ſuch an 


outragious Attack upon a Man's Perſon, ſo as to ſcreen the Invader 
from the Penalty of the Statute ; neither was it diſtinctly proved, that 
the Name of Scouudrel was given by Mr. Herbertſonu, before the At- 
tack was made upon him, that being only {worn to by one Witneſs. 
The other Witneſs does indeed ſpeak of ill Language given by Mr. Her- 


bertſon to Mr. Kennedy, but that, he lays, happened when the Scuffle 


was over. | 
ztio, As to the Reconciliation, it was anſwered, That whatever was 


pretended of that Kind, could not have the Effect to take away the pri- 
vate Intereſt of the Party injured. It was acknowledged, that they 
were ſo far reconciled, as that they gave over Thoughts of following 
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out their Reſentment in a private Way, {and ſuch a Reconcilement might 
perhaps have ſome Influence in Criminal Trials, though it is doubted if 
even in theſe it could have any Weight where the Injury was fo atro- 
cious ; but it can never have the Conſequence to debar the Party from 
an Exception in Law upon which he has Right to craye, that the Plea 
in Dependence againſt him may be diſmiſſed. | 


The Lords found the Battery own, and that the 
Hay for regen © Reconciliation as proven takes not off the Effect 


Alt. Ja. Ferguſſon & 


* — thereof; and therefore aſſoilzied from the prin- 
cipal Proceſs. 
Lord Cullen Reporter. Murray Clerk. 


Deciſions cited for Herbertfon : Maxwell contra Stewart, 20th 
Fanuary 1684; Cruikſhanks contra Gordon, 13th February 1679. 

For Mr. Kennedy: Forbes of Knapperny againſt Forbes of Tol- 
guhon, where the Lords diſmiſſed a Complaint of this kind, the Com- 


lainer's ill Uſage appearing to haye been extorted by his bad Language. 
his Deciſion is not recorded. | 


Eodem Die. 
Sir John Sinclair of Stevenſon, 
AGAINST 


The Executors of William Barnsfather. 


Gr John purſued theſe Executors for Payment of 824 J. Scots and 
Annualrents thereof, contained in a Bond by Andrew Gray to Sir 
John in the Year 1697; which Sum Gray had paid to Barnsfather 


Anno 1698, and taken his Receipt or Diſcharge, wherein Barnsfather 


obliged himſelf to procure Sir John's Diſcharge. 

It was pled in Defence, That it was to be preſumed Barnsfather 
had accounted to Sir Fohn for that Money, or paid it in to him, he 
being then his Father Sir Robert's Servant, and employed by Sir John 
both in ge in and giving out Money, and he was for many Years 
thereafter Sir Jobs Factor, and accounted almoſt annually with him; 
that in his laſt fitted Accompt Sir John diſcharged him of his Intromiſ- 
ſions with his Rents, and of all. other Intromiſſions whatſomever pre- 
ceding the Date; and that Barnsfather reckoned himſelf noway De- 
bitor to Sir John was to be preſumed from his leaving a Legacy of 2000 
Merks to one of Sir John's Sons. 5 5 

It was anſwered, That it did not appear that Sir John employed 
Barnsfather ſooner than the Year 1710, when he appointed him his 
Factor; that the Receipt puts the Repreſentatives of Barnsfather un- 
der an Obligation to account and pay the ſame to Sir John; that the 


general Clauſe in his Factor-Accompts, diſcharging all other Intromiſſi- 
ons, can only regard Intromiſſions of the fame Nature with Rents, and 


could not extend to extrancous Intromiſſions with large Sums of Mo- 


* 
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ney, ſuch as this purſued for. And as to the Argument from the Le- 
gacy, it was anſwered, That it could be of no Weight in the preſent 
ueſtion; for Barnsfather died rich and without Children, and he 


had made the Bulk of his Money under Sir Zo and his Father, from 
whom he poſſeſt a lucrative Farm. h 


— 
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The Lords found, That the general Diſtharge at 

| the Foot of the Accompt of Charge aud Diſ- 

AQ. Arch. Hamilton charge betwixt the Purſuer and the deceaſt 
_ 0 William Barnsfather, did not comprehend the 


Alt. Ja. Graham en, : : 
2 — a Sums in the Boud diſcharged by the ſaid Wil- 
liam Barnsfather. 


Dalrymple Clerk. 6 
July 8, 1724. 1 
Adam Boyle Merchant in Borrowſtounneſs, is 


AGAINST 


The Magiſtrates of the Burgh of Forres. 


M* Boyle inſiſted in a Proceſs againſt the ſaid Magiſtrates for 
Payment of 405 J. Scots contained in a Bill accepted by 7% 
Roy Merchant in Forres, upon this Ground, That he having raifed 
Horning and Caption on the Bill, cauled Alexander Maclean Meſſen- 
ger, upon the 18th of December 1722, apprehend Roy, with Orders 
to carry him to the Priſon of /yverneſs; that notwithſtanding there- 
of, upon the 19th of the ſaid Month, the ſaid Magiſtrates ordered 
clean to carry Ray to the Priſon of Forres; which he refuſing, be- 
cauſe of his Orders to carry him to Inverneſs, they cauſed one Nicol- 
fon a Meſſenger apprehend Roy upon another Caption, and commit 
him Priſoner to their own Tolbooth, where they allowed him to go 
out and in at his Pleaſure. | | 3, 
The 8 without admitting the Facts, reſted their Defence 
upon this ſingle Point, That the Priſoner had been formerly incar- 
*« cerate at the Purſuer's Inſtance for the ſame Debt in their Tolbooth, 
and was duly liberate from Priſon upon the Act of Grace after Inti- 
mation to the Purſuer ; and therefore he could not be again impriſon- 
ed for the ſame Debt.“ 

It was anſwered for the Purſuer, That nothing could hinder him to im- | 
priſon Roy of new, being content to aliment him; the Act 32. Parl. 1. 
Sefſ. 6. of K. William being only in favours of the Royal Boroughs, | 
and not in fayours of Priſoners. Wh | 

Replied, That as the Act was deſigned for the Eaſe of Royal Bo- 
roughs, ſo it likewiſe defign'd to favour poor Priloners, and prevent 
their ſtarving ; that if the lame Creditor could of new. impriſon one du- 
ly liberate npon the Act, then a Debitor might be haraſſed out of his 
Life; for he behoved to ly till a new Intimation and for ren Days 
thereafter, and eyen when then liberate, he might be immediately ap- 


prehended 
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prehended again and incarcerated in the fame or any other Priſon with- 
out end; that the Royal Boroughs by ſuch a Practice would have no 
Eaſe by the Act, the Liberation would be fo ſhort and precarious. 


AQ. Arch. Hamilton fea, & The Lords ſuſtained the Defence for the Ma- 
Alt. Jo. Forbes. 5 giſtrates, 0 


Lord Dun Reporter. 


* th. * _— * 


Eodem Die. 
Dame Emilia Graham Relict of Sir Neil Campbell of Alan- 
greig, 


AGAINST 


John Campbell Taylor in Edinburgh. 


O Neil Campbell being Debitor to the Defender aſſigned him to 
certain Arrears of Pay, under Backbond that he ſhould account for 
the ſame. The Purſuer, as Executrix to her Husband, purſued Mr. 
Campbell for Delivery of a Debenture- note which he had got for theſe 
Arrears. 

The Defender claimed Retention of 568 J. Scots due by Sir Neil to 
Sir David Forbes, and by him conveyed to Campbell of Rachean, 
for which Debt there had Arreſtment been uſed in the hands of the 
Commiſſioners of Equivalent, as Debitors to Sir Nei in theſe Arrears, 
againſt whom Rachean had obtained a Decrcet of Forthcoming ; and 
the Defender, as Creditor to Rachean, had arreſted in the hands of the 
Commiſſioners what was due to him in virtue of his Decreet of Forth- 
coming. 

It nM anſwered, That the Arreſtment was preſcribed, being in Octo- 
ber 1718, and no Decreet of Forthcoming ever obtained thereon. 240, 
That Sir Nez/ had granted to Rachean a corroborative Security for this 
Debt, which was aſſigned to Meſſts. Boyle and d mollet, who had paſ- 
ſed from their Cedent's Arreſtment. 

Replied to the 1//, That by an Act guznto Georgii, entituled, An 
Af for ſettling certain yearly Funds, payable out of the Revenue 
of Scotland to ſatisfy publick Debts in Scotland, and other Vſes, 
as mentioned in the Treaty of Union, and to diſtharge the Equiva- 


leuts, &c. the Commiſſion of Equivalent was finally voided and deter- 
mined, and the Barons of Exchequer were impowered to clear the 


Commiſſioners's Accompts and diſcharge them; and therefore after that 
it was not practicable to purſue any Decreet of Forthcoming againſt the 
Commiſſioners, but the Defender, in ſupplement thereof, before his Ar- 
reſtment could preſcribe, raiſed a Declarator before the Court of Seſſion, 
to have it found, That theſe Sums ſtood affected with his Arreſtment. 

To the 24 it was replied, That the Aſſignation to Boyle and Smollet 
was never duly intimate, 

It was duplied, That the Commiſſioners might have been convened 
upon the Arreſtment ufed in their hands, notwithſtanding that their 


Commiſſion 
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Commiſſion was revoked, as appeared from the 6th Act of Queen Auue 
entituled. An Act for the further directing the Payment of the Equi- 
% yalent Money.” 

The Lords found, That the Arreſtment was not 


AQ. Pat. Camper. .  preſtribed, and preferred the Arreſter to the 
Alt, Arch, Hom 6 Aſſignee, in reſpect the Aſignation was not in- 
timate. 
Lord Pancaitland Reporter. Gibſon Clerk. 
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Juby 9, 1724. 
Mr. Zacharias Cemmil and others, 
AGAINST 
Robert Barclay, 
Harles Barclay of Bnsbie, the Defender's Father, granted a Dii: 


poſition of his Moveables to his Wife, in which only two Stacks 


of Oats and one of Hay were omitted; the Defender, upon his Father's 
Death, fold one of the Stacks, and granted his Receipt for 28 J. 4 5. 
Scots, as Part of the Price, and applied the ſame to the Payment of the 
funeral Charges; upon which Mr. Gemmil and others of the Father's 
Creditors inſiſted againſt him as a vitious Intromitter. 
It was pled in Defence, That for fo ſmall an Intromiſſion he could 
not be oyertaken on this paſſive Title, eſpecially when it appeared from 
the Application of the Sum received, that he had no Intention to de- 
fraud his Father's Creditors. In Support of this Defence, the Deciſion 
26th February, Reoch againſt Cowan, and Fanuary 22d, Stark and 
Tain againſt Jolly, were adduced. f 

It was anſwered for the Creditors, ** That (as my Lord Stair ob- 
ſerves) although Intromiſſion by Strangers, who have not ſo eaſy 
«« Acceſs to embezzle Defunct's Moveables, muſt be per quaſi uni ver- 
« /itatem, yet a very {mall Intromiſſion ſhould be ſuſtained againſt an 
apparent Heir, who may huddle up his Intromiſſions, and in Time 
* aſcribe them to ſingular Titles, Sc. Tit. Behaviour, F 3. Thar 
there was no Neceſſity of inſtructing Fraud in ſuch an Intromiſſion, but 
the bare Contraction of Moveables by the Heir was ſufficient ; and if 
Intromiſſion to the Value of 28 J. ſhould not ſubject him as well as a 


thouſand, then no Rule could be fixed. As to the Deciſions it was 


anſwered, That they were with reſpect to the uplifting of ſmall Sums 
due to a Defunct, where the Danger was not near ſo great, becauſe the 
Debt would remain due if uplifted without a Title, and likewiſe a legal 


Evidence might be had againſt the Intromitter, vis. his Ditcharge to 


the Debitor; whereas the %% corpora of Moveables may be eaſily 
embezzled, and no Veſtige remain. 

Replied, That as this paſſive Title was not deſigned for a Snare, the 
Intention and auimus of the Party was to be obſerved, rather than 
the Fact; and it could not be ſuppoſed, that in the preſent Cate the 


T 2 Heir, 
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Heir, by ſelling of a Stack of Corn, deſign'd either to defraud the Cre- 
ditors or enrich himſelf; and as my Lord Stazr lays, Tit. vitious In- 


tromiſſions, F 7. Intromiſſion with one Thing, or a ſmall Thing, will 
not infer this paſſive Title.” 


The Lords found the Intromiſſion being with one 


Act. And. Macdowal & 7 Particular of ſmall Value, not relevant to 


H. Dalrymple jun, 


1 ſubject the Defender to the paſſive Title of 
vitious Intromiſſion. | 
Lord Newhall Reporter. Dalrymple Clerk. 


WP July 10, 1724. 
Auna Falconer, 


AGAINST 


Burnet of Criegie. 


IN an Action of Spulzie purſued at the Inſtance of Auna Falconer a- 
gainſt Mr. Burnet, for wrongouſly and riotouſly carrying off the 
Peats which ſhe had cauſed caſt in the Moſs of Criegie; the Defender 
objected to her Title, and pled an excluſive Right in his Perſon, in as 
far as he ſtood infeft in the ſaid Moſs, and ſhe not being infeft, had na 
Title to inſiſt againſt him. | 
It was anſwered for the Purſuer, That ſhe had produced a Diſpoſition 
ſigned by this Defender to her Husband and her, of what part of the 
Muir and Moſs of Criegie belonged to the Lands contained in t he ſaid 
Diſpoſirion ; and ſhe contended, That although no ſuch Right had been 
produced, yet her Poſſeſſion by itſelf was a ſufficient Title, without 
moving any Right of Diſpoſition or Infeftment; and ſhe offered to 
prove er conſtant and . yearly Poſſeſſion ſince the Time of her Huſ- 
and's Deceaſe in the Year 1712. | 


It was replied for Criegie, That though in Moveables Poſſeſſion 


% 


puns Property, yet that did not hold in the Right of Lands, un- 


eſs an Infeftment was produced; for Safines are become ſo neceſſar 
a Solemnity, that none can properly be ſaid to poſſeſs real Rights with- 
out them. — . 

Duplied for the Purſuer, That Right and Poſſeſſion, whether of 
Heritage or Moveables, were in Law Things of a different Nature, and 
had quite different Effects: Poſſeſſion is a Right and Title to itſelf, 


and where it has been lawfully attained, the Poſſeſſor is as much en- 


titled to be maintained in his Poſſeſſion, as any other Perſon having 
the moſt unqueſtionable Right; and in the preſent Caſe the Purſuer's 
Poſſeſſion muſt be preſumed lawfully attained, both from the Diſpoſi- 
tion produced and her peaceable Poſſeſſion for ſo long a Time. 


The Lords found, That the Purſuer being in the 


VV peaceable Poſſeſſion, without any Interruption 

Alt. Dalrymple ſn. © from the Defender before the Tear 1723, ſhe iS 
entitled to carry on her Action of Spulzze. 

Lord Milton Reporter. Mackenz:e Clerk. 
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Eodem Die. 


Mr. John Swinton of Swinton, Advocate, 


AGAINST 


Andrew Ker of Moriſton. 


Ir John Swinton, the Purſuer's Father, having ſold certain Lands to 

Ker of Moriſton, granted him an Infeftment of Warrandice upon 
other Lands in Security of his Purchaſe, on account of ſome Appear- 
ances of Diſtreſs; but as Parties judged, that the Diſtreſſes might ſoon 
be purged, it was _ That upon Performance of the haill Con- 
« ditions mentioned in the Conveyance, and no other ways, Mori ſtou 
« and his, Sc. ſhould be holden and obliged to renounce their Infeft- 
«© ment of real Warrandice of the Lands therein mentioned, except as 
to a Security of the principal Lands, Teinds and others thereby dif. 
„ poned, againſt all Teind-duries, Teind-bolls, Blench-duties, Annui- 
ties of Teinds, Miniſter's and Schoolmaſter's Stipends, Reader's Fees 
and Augmentation of Miniſter's Stipends, and other Duties and Ser- 
* vices due and pay able forth of the ſame, whereof Moriſton and his 
fForeſaids were to be altogether free in Time coming, except as to a 
Proportion of the Miniſter's Stipend then condeſcended on: And in 
s caſe all the Conditions mentioned, and Incumbrances affecting the 
principal Lands, were not purged, renounced and diſcharged, then 
and in that Caſe, the ſaid Aadrew Ker, &c. was obliged to reſtrict 
his Infeftment of real Warrandice for Warrandice and Security onl 
of what was not performed, and for —_— of the principal Lands 
and others diſponed, againſt Teind-duties, Sc. 

The particular Incumbrances in view were, 1920, An Inhibition raiſed 
at the Inſtance of Andrew Cockburn, as Caſhier for the African Com- 
pany. 240, An Inhibition at the Inſtance of Villa Goddart, upon a 
depending Procels before the Court of Seſſion. 37/0, A Diſtreſs that 
might have happened on pretence of Sir John's Liferent-eſcheat's being 
fallen. And, Faftly A general imaginary Incumbrance, from Claims 
of Teind-duties and Augmentation of Miniſter's Stipends, which might 
ariſe, but did not appear. 

Mr. Swinton brought an Action againſt Moriſton, to have it de- 
clared, that the particular Incumbrances were purged, and that he ſhould 
be obliged to reſtrict his Warrandice to a ſufficient Security againſt the 
imaginary Claims, and offered to allow him to retain his Infeftment of 
Warrandice upon Lands to the Value of 200 Merks of yearly Rent, 
which was more than triple the Value of his whole Teinds. 

It was objected for Moriſton, Imo, That the Inhibition ar Cockburn's 
Inſtance was no otherways purged, than as the Debt upon which it 
proceeded might be ſuppoſed to be ſunk, as due to the African Com- 
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pany, which was now diſſolyed; as to which it was contended, that 
Debts being veſted in the Crown by the 15th Act of the Union. Par- 
liament, whatever Action was competent to the Company, might ſtill be 
taken up by the Crown, and therefore it was not clear that this Incum- 
brance was purged. 240, As to Goddess Inhibition, though Mr. 
Swinton 1 a Decrect-abſolvitor in his Favours before the Court of 
Seſſion in that Proceſs upon which the Inhibition was raiſed, yer ſhe 
might ſtill enter an Appeal; in which if ſhe prevailed, it would be a 
Queſtion, how far the Inhibition might not remain effectual to her. 
3740, Sir John was expreſly bound to obtain a Gift of his own Liferent- 
eſcheat, and to diſponè the ſame to Moriſton, which being in his Power, 
and he negleCting to do it, imported his Conſent to the anding of the 
real Warrandice as to that Point. 4to, As to the Teind-duties, Teind- 
Bolls, Sc. the Warrandice was not to be diſcharged, becauſe there was 
an Exception from the general Renunciation and Diſcharge, and the 
Meaning of the Exception was, That as to theſe Particulars the War- 
randice was to continue and remain in the ſame Force and Extent, as if 
no Diſcharge or Renunciation had been made; and the whole Warran- 
dice-lands were to continue ſubject to Mori ſton's Relief as to the Teind- 
duties, Sc. though they might be declared quit and free from any Tie 
or Engagement on account of the. other Incumbrances. Fa 

It was anſwered for Swinton to the firſt, Imo, That although the 
Debts which were owing to the African Company were veſted in the 
Crown, and that the Commiſſioners of the Equivalent might, in their 
own Name, have ſued for them, yet they could not take up the Pro- 
ceſs and Inhibition uſed by Cockburn againſt Sir John Swinton. 2.40, 
The Claim againſt Sir John was for Money ſubſcribed for, but not dn- 
ly paid in, and by a preceding Clauſe in the fame Act all ſuch Claims 
were diſcharged. 370, Mr. Swinton had brought Evidence, that the 
Company had got Payment from Mr. Robert Blackwood, and there- 
fore there remained no Action at the Company's Inſtance againſt Sir 

obn. 
/ As to Goddart's Inhibition it was anſwered, That the Decreet-abſol- 
vitor was a legal Diſcharge of the Inhibition, and though ſhe ſhould ap- 
peal, ,and the Decreet be reyerled, yet the Inhibition would not revive, 
otherways this Abſurdity would follow, that an Incumbrance once ly- 
ing upon an Eſtate could not be purged, except where there was.a vo- 
luntary Diſcharge of it; and even not then, becauſe it might be in the 
Power of a Purchaſer claiming the Subſiſtance of a Warrandice, to ob- 
je to ſuch a Diſcharge upon the molt trifling Grounds, but which could 
not be oyer-ruled without a Decree, and that Decree (if Mori ſtou's 
Reaſoning was juſt) might be appealed from, and fo the Warrandice 
wn ſtand to a Perpetuity, there being no Preſcription in Matters of 
Appeal. 

lie was anſwered to the Objection of Sir John's not having obtained 
a Gift of his Eſcheat, and made it over to Moriſton, that it did not ap- 
pear that Sir obs Liferent had fallen; and though it had, yet ſince it 
could nor be pretended that it ever was gifted, it conſequently was done 
away by the leveral Indemnities which had paſſed ſince that Time, and 


the Defender had not met with any Trouble, nor could qualify any Da- 
mages upon that account. 


It 
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It was anſwered in the /a/? Place as to the Teind- duties, Sc. That 


Mori ſton could not retain his real Warrandice, ſo as to affect the whole 
Lands for them. neither from the Nature of the Thing, nor the expreſs 
Words of the Claule, becauſe, 1920, When Warrandice is given to ſe— 
cure againſt particular Incumbrances, Parties conſider the Extent of them, 


and give Security upon a greater or leſs Eſtate in proportion, and when 


the greateſt or any Part of thele Incumbrances are purged, the Securit 
is reſtricted to what is ſufficient for the Safety of the Purchaſer, and 
this would obtain, though there ſhould be no expreſs Paction, as juſt 
and equitable. 240, Where there is an expreſs Paction, it puts the Mat- 
ter out of doubt, as in the preſent Caſe, where the Security or Infeft- 
ment of Warrandice was to be reſtricted, and upon Performance of 
the haill Conditions, &c. Moriſton was obliged to renounce his In- 
feftment of real Warranaice, except as to a Security of the Teinds, 
&c. which did not mean, that he was to reſerve the whole Infeftment 
in Security of the Teinds, but only ſo much as was a full and ample 
Security for them. 3 
| The Lords found, That the Inhibitions raiſed 
by Cockburn and Goddart were purged; and 
found, that Moriſton could not now retain his 
real Warrandice on account of $irJohn's Life- 
pe Warp not being 17 and conveyed to 
AR. Ro. Dundas advocatus. Moriſton. And foun 5 
S the Incumbrances being purged, except the 
8 Teind duties, &c. that Moriſton could not re- 
' tan his real Warrandice, ſ as to affett the 
whole Lands, and that the Lands worth 
2000 Merks of yearly Rent offered by the 


feet. 
Lord Pancaitland Reporter. Hall Clerk. 
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July 14, 1724 
John Lees, 


AGAINST 


Alexander Aliſon. | 


IN an Action of Reduction at the Inſtance of Lees againſt Al;/on, ex. 


* capite inhibitionts, there was an Objection made againſt the Inhibi- 
tion, that it proceeded upon a Precept, raiſed upon a Contract regiſtrate 
in an inferior Bailie-court, which was no ſufficient Ground for an Inhi— 
bition, ſeeing Precepts of an inferior Judge are not regarded, nor a ſuf- 
ficient Warrant of perſonal Actions for a Sum excecding 40 J. Scots, far 
leſs of an Inhibition. 


It was anſwered, That the Precept was from a Judge who was com- 


petent to decern in the Sums contained in the regiſtrate Contract, upon 
which the Precept followed, and the Lords having interponed their Au- 
1 thority 


that all the reſt of 


Purſuer, was a ſufficient Fund for that Ef 
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ing the Subject of the Set. The Tack was accor 
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thority to the Inhibition, their Deliverance made it a ſufficient Ground ; 
ſo that the Debt to which Mr. Aliſon had Right was contracted /pret4 


authoritate. 


Aa 8 The Lords repelled the Objetion proponed againſt the 
ale Gan Inhibition. ” 


Lord Cullen Reporter. Gib/on Clerk. 


| Eodem Die. 
Francis Heddrington of Aſtonbie. 


AGAINST 


John-Henry Book and Thomas Dod of London, Merchants, 


Eſſieurs Book and Dods having entred into Articles of Agreement 
with Obadiah Sedgwick, 11th Auguſt 1715, and covenanted, 
that upon their obtaining a Tack of certain Lands, Coallieries and Iron- 
works from the Dutcheſs of Buccleugh, he ſhould be admitted a Sharer 
for one fifth Part, and have a Salary of 150 Sterl. your for manag- 
ingly obtained in 
September 1715, and they upon the xoth of that Month, in Implement 
of the Articles, aſſumed him as Partner for one Fifth, and granted him 
a Factory with the foreſaid Salary, to continue for the Endurance of 
the Tack, or his own Life. | 
Mr. Sedgwick entred upon the Management, bur ſoon diſcovered that 
he was unfit for it, by groſs Malverſations and running in Arrear to the 
Partners, which obliged them in May 1717 to recall Tis Factory, and 
grant a new one to John Davidſon of Carnobie, which was intimate 
to the Tenants in a Baron- court, and at the Church-door of the Pariſh, 


and regiſtrate in the Books of Regality, and thereupon the new Factor 


entred to poſſeſs and manage. | | 

In the Month of Auguſi thereafter, Mr. Sedgwigh ſet Leaſes to ſe- 
veral Perſons, particularly to one Story, and to Mr. Heddrington, 
who likewiſe got Right to ros Tack; but the new Factor * re- 
vious to theſe ſet the Lands to other Tenants; notwithſtanding of which, 
Mr. Heddrington warned away the Poſſeſſors of the Lands, and inſi- 
ſted in a Removing; in which Procels Book and Dod compeared in De- 
fence of their Tenants, and contended, that the Factory to Sedgwick was 
revocable, and actually revoked by. the Factory to David/on, which 
being legally intimate, Heddrington and Story were in mala fide to 
contract with Sedgwzck, and conſequently their Tacks were null. 

It was anſwered for Heddrington, That the Right in the Perſon of 
Sedgwick was not reyocable, becauſe it was a Right of Property ſtipulated 
in the previous Articles, and in effect a Condition of the Tack; That 
there were irreyocable Mandates, where the Intereſt of the Mandatar 


was concerned; and in the preſent Cale Mr. Sedgwick appeared to have 
à very valuable one. | 


Replicd 
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Replied for the Defenders, That in the ; ary Queſtion a Share in 
the Property of the Tack was to be conſidered feparately from the Fa- 
ory ; that in Law it was eſſential to all Factories, that they are re- 
vocable, though granted for a, Number of Years; yea, though it ſhould 
be expreſly ſtipulated, that the Factory ſhould not be revoked, as Voet 
obſerves, tit. mand. F 17. and conſequently this Factory might be re- 
yoked, eſpecially upon Malverſations and Bankruptcy. And farther, 
by the Articles of Agreement it was provided, That all Differences 
« were to be determined by the Majority,” and the Revocation was 
done by them. | 

| The Lords found, That the Factory could be re- 
vo ted for juſt Cauſes, and that the Publication 
of the new Factory was ſufficient, and that the 

Tacks in queſtion depended on the Right of the 

Setter, and therefore aſſoilzied from the Remo- 

Ving. 


4a. And. Afacdoual. 
Alt. Ja. Beſwal. 


Lord Royſton Reporter. 


* 
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Eodem Die. 
John and Thomas Whites, 


AGAINST 
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Hugh Snodgraſs younger. _ 8 N 


HJ 0s Snodgraſs of Nettleherſt, in May 1711, execute a gratuitous 
* Diſpoſition of his Lands in favours of the Purſuers (his Nephews 
by a Siſter) which he burdened with his own Liferent and Payment of his 
Debts, and the Diſpoſition was to become yoid in caſe of his haying Heirs 
of his own Body; he allo reſerved a Power to alter or innovate at plea- ] 
ſure. Of the ſame Dare with this Diſpoſition, the Diſponees granted a 1 
Bond for 3000 J. Scots, payable to him or his Aſſignies, ſecluding Heirs [ 
or Executors ; and this Bond mentioned, that it was given as the one- [ 
rous Cauſe of the Diſpoſition. | 
In Auguſt thereafter he made a ſecond Diſpoſition of the ſame Lands 
in favours of the ſame Perſons, which varied in no other way from the 
former, than that it was conceived irredeemable, and upon this Diſpoſi- 
tion the Purſuers were infeſt. 15 

In the Vear 1719, he granted a third orien of the fame Sub- 
jects to the Perſons above mentioned, which bore to be for onerous - 
Cauſes, and a Sum of Money paid equivalent to the Worth of the | 
Lands, of which he thereby diſcharged the Purſuers, for himſelf, his f 
Heirs, Executors or Aſſignies; and this he declared was in Corrobo- | 
ration of the ſecond Diſpoſition. EN 

In December 1722, he gratuitouſly aſſigned the Bond for 3000 J. to | 
Hugh Snodgraſs the Defender, who was his Nephew by a Brother and + f 
his Heir of Line; the Aſſignation was intimate to the //hites a few 
Days after it was granted, and Inhibitio!. was uſed againſt them; upon 
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ly ſince the Defender had the Advantage of being the Granter's Heir of 


AR. 4. Ferguſſon ſen. 
Alt. . 1 ſen. 8 fu PP oft 7 there Was not really any onerous 
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which they inſiſted in a Reduction of their own Bond, and contended, 
That by the laſt Diſpoſition, which proceeded upon a Narrative of an 
adequate Price received, there was an Innovation of the former Right; 
at leaſt in ſo far as to be an effectual Diſcharge of the Backbond relative 
thereto: For had the Diſpoſition anno 1711, and the Backbond been 
conceived in way of a Contract, with an Obligation to pay a certain 
Price at the Diſponer's Death, there could be no Queſtion, bur that a 
ſubſequenr Diſpoſition of the fame Lands to the ſame Perſons, bearin 
the Price to be inſtantly paid, would be an Extinction of the former 
Obligation. It was farther argued, that though the Purſuers ſhould not 
be able to inſtruct, that there was a Price really paid when the laſt Diſ- 
oſition was granted, yet that could make no Difference in a Queſtion 
— them and this gratuitous Aſſigny, becauſe he could be in no 
better Caſe than his Cedent, who could not quarrel a Diſpoſition, from 
himſelf upon the Head of its being granted without Payment of any 
Price, ſince the Deed expreſly contained an Acknowledgment to the 
contrary. bj; ng 5 
It was anſwered, 1440, That notwithſtanding of the affected Narra- 
tive of the laſt Diſpoſition, yet it certainly was gratuitous as well as 
the other two, except as to the Bond which ſubſiſted as the true Cauſe. 
of theni all ; for the Nature of the laſt Diſpoſition, which reſerved the 
Granter's Lifcrent, and was to become void upon the Exiſtence of Heirs 
of his Body, was incompatible with the Pretext of Payment of any o- 
ther Price; for who would have paid a Price for a Diſpoſition to Lands 
burdened with ſuch a Reſervation and ſuch a reſolutive Clauſe ? The 
Caſe really was, that this Bond ſtanding and ſubſiſting in the Diſponer's 
Perſon, .was the only onerous Caule of it; and this appears the more 
plainly, from the Purſuer's not being able to condeſcend upon any o- 
ther Money or Debts paid, or undertaken by them for the Granter. 
24o, Since the Bond bore in gremio, that it was the Price of the firſt 
Diſpoſition, the Caſe was ſtill plainer, becauſe the ſubſequent two made 
no Alteration ; for the ſecond was of the Nature and Form of the firſt; 
and the laſt was ſo far from innovating, that it expreſly corroborate the 
ſecond. 37:0, Though the Defender was but a gratuitous Aſſigny, yer 
ſince the Purſuers were only gratuitous „ 1 any farther than as to 
the Bond in queſtion, the ſame muſt be effectual againſt them, eſpecial- 


__— 


Line, and would have excluded them 46 znteſtato. 


The Lords found, That the Diſpoſition 1719, 


Hugh Dalrymple jun. 


Cauſe then pen did not import a 
Diſc har ge of the 3000 l. Bond. 


* 


Lord Newhall Reporter. G:b/0n Clerk. 


Colonel 
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July 15. 1724. 
Colonel Nobert: Monro of Foulis, 


AGAINST 
John Touch of Logiereich. 


| "IG 
(Obere Monro having adjudged certain Lands e to the de- 
ceaſt Alexander Baine from Mr. Daniel Bazne his Son, as char- 
ged to enter Heir to him, inſiſted in a Reduction of an Adjudication in 
the Perſon of the Defender, upon this Ground, That the Sums in it 
were fatisficd and paid by his and his Authors Intromiſſions; and in 
order to keep the Legal open, the — Nullities were objected: 
| 19%0, That it appeared from the Decreet that the Summons was not 
called by the Clerk in order to its being inrolled ; for though it bore 
that the Parties were often called by a Macer, yet that could only be 
underſtood of the Calling before the Ordinary. 240, That though the 
Superiors were named in the Againſt of the Decreet, yet there was no 
Concluſion in the Libel againſt them for infefting the Adjudger ; and 
therefore the raiſing Horning againſt them was without any Warrant, 
and conſequently the Charter, bearing to be in obedience to Letters of 
Horning, if there was no Foundation for them, the Charter and Infeft- 
ment thereon were null. | 


AR. Jo — 7 The Lords repelled the Nullities. 


Lord Grange Reporter. | Dalrymple Clerk. 


eee eee 

Eodem Die. £ 
Agnes Maxwell and Edward Macculloch her Aſſigny, | 
AGAINST f 


James Corrie Provoſt of Dumfries and others. 


as. 
— 


LDuard Maxwell of Hill, by his Contract of Marriage Anno 1718, 
became bound to ſettle his Eſtate on the Heirs of the Marriage; | 
** which failing, it was provided to the Heirs of his Body by any o- | 
** thet Martiage ; which failing, to his Siſter Agnes and the Heirs of | 
her Body; which failing, to Edward Macculloch the Purſuer and 
** his Heirs;” with the Burden of an Annuity of 500 Merks to his fu- 
ture Spouſe, in caſe ſhe ſhould ſurvive him and that there were Children 
of the Marriage, and of 800 Merks if there were none: He allo be- 
came bound to diſpoſe of the Woods upon his Eſtate, which were of 
conſiderable Value, with the Advice of Mr. James Elder Husband 
to his Siſter Agnes and the ſaid Edward Macculloch, his own near- 
e 6 off 
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1 eſt Friends, and of T homas Gordon and Toſeph Corrie Friends to 


his Spouſe, and to lay out the Price of them in Land or other good 


«« Security, under the {ame Deſtinations and Subſtitutions with his 
Lands, but with a Liferent of the Third to his Spouſe in caſe of Chil- 


ad ren, and of the Half in caſe of none.“ 


After the Marriage had ſubſiſted upwards of three Years without 
Children, or Hopes of any, the Husband fell into a languiſhing State 
of Health, and within leſs tha ſixty Days of his Death he fold the 
Woods by a private Agreement (having firſt tried to ſell them at a pu- 
blick Roup, whereof he had publiſhed Advertiſements both in Scotland 
and Ireland) to Provoſt Corrie, William Martine, John Brown and 
John Gordon, for 16,000 Merks; and by the Contract the Price was 
made payable to himſelf, his Heirs, Executors or Aſſignies. | 

Thereafter, and but a few Days before his Death, he made his laſt 
Will and Teſtament, by which he appointed his- Spouſe his Executrix 


and univerſal Legatrix in all his Moveables, and particularly in the 


Price of the Woods; and about ſix Months after his Death Provoſt 
Corrie married the Relict. | g 

Of this Contract and Teſtament, in ſo far as related to the Price of 
the Woods, the Purſuers raiſed Reduction on the following Grounds, 
Imo, That the Contract was entred into on Death- bed in prejudice of 
the Purſuers his lawful Heirs of Blood, as well as by Deſtination. 240, 
Mr. Maxwell was fraudulently induced to enter into the Contract in 
his langaiſhing State of Judgment, as well as of Health, with a View 
of grarifying and enriching his Relidt at the Expence of his Heirs, and 
this was done by the Procurement and Participation of the Defenders, 
who bought the Wood, and adviſed the Application of the Price con- 
trary to the Obligements in the Contract of Marriage, to which they 
were all Witneſſes except one, and in the particular Knowledge of the 


Terms of it, and of the Limitations with reſpect to the Diſpoſal of the 


Price of the Wood ; and this appear'd the more evidently from the 
ſudden Marriage of the Relict with one of the Defenders, whoſe Bro- 
ther Jo ſeph was one of rhe Truſtees named in the Contract of Mar- 
riage for the due Application of the Price of the Woods. 3io, The 
Woods were fold for 16,000 Merks, which was one Third under their 


Value; and the Effect of the Advertiſements was fraudulently diſap- 
pointed by the Contrivance of the Defenders, in adjourning the Sale 


in order to make way for this private Bargain, though there were Per- 


ſons preſent at the Appointment ready to have offered 24, oo0 Merks 
for the Woods; beſides the Defenders have in the Contract a Tack of 


the Graſs of the Wood; and neither are obliged (as they ought to have 


been) to fence the cut Parts of the Wood from the uncut, nor have 


they done it, whereby the young Wood is almoſt deſtroyed. 
1 was anſwered to the 1/f, That a Sale, even of Heritage, for an 
adequate Price was not reducible ex capzte lecti, much leſs of Woods 
when they are fully grown and fit to be cut, for then they become of 
the Nature of Moveables, at leaſt they may and ought to be fold, and 
the Price falls by Law under Executry, in the ſame way as a Perſon 
in lecto egritudinis may charge for a Sum heritably ſecured, and 
make it moyeable ſo as to fall to Executors, or may receive Payment 
of it and diſcharge it, and the Money received will belong to the Exe- 


cutors; all which is ſettled in Practice, particularly by a Deciſſon. 


15th 


—— 
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15th March 1634, Brown againſt Thom ſon, where the Husband 
on Death - bed received and diſcharged the Tocher and immediately 
diſpoſed of it gratuitouſly to the Wife, and the Marriage having diſ- 
«« ſolved by his Death within Year and Day, the Heir was obliged to 
«« repay the Tocher to the Relict.” | | 

It was anſwered to the 2d, That there was not ſo much as one Cir- 
cumſtance libelled, notwithſtanding the many ſtrong Expreſſions uſed 
in the Debate, from which there could be the leaſt Impoſition on the 
Defunct inferred; on the contrary, it ſeem'd evident that he followed 
his own natural Inclination in diſpoſing of a conſiderable Part of his Ef- 
fects to his Relict, ſince he had no Children of his own to ſucceed to 
him: And as to the Defenders Knowledge of the Limitations contain- 
ed in the Contract of Marriage with relation to the Diſpoſal of the Price 
of the Woods, there was no ſort of Evidence that they were in the 
Knowledge of them; and though they had heen, yet ſince there were 
no Chi. dren of the Marriage, theſe Limitations could not hinder the 
Defunct from diſpoſing of the Price of the Woods even gratuitouſly : 
Had there been Children, they would have been in ſome ſort Creditors, 
ſo as to be preferable to gratuitous but not to onerous Diſponees of the 
Woods or of their Price, and yet the Subſtitutes, being but collateral 
Heirs, would have had no ſuch Claim. 

Anſwered to the 34, That the 16,000 Merks was the full Value of 
the Woods, and that the Appointment, in purſuance of the Advertiſe- 
ments, was fairly kept, where the Purſuer Mr. Macculloch might have 
been preſent, having been duly advertiſed, and that there was not the 
leaſt Ground for the Alledgeance that 24,000 Merks were to have been 
offered; on the contrary, the Defenders were willing to give up the 
Bargain upon the firſt Complaint made by the Purſuers, and ſtill are 
willing to do ſo, though they have been employed theſe two Years in 
cutting the Woods, and are 5 to account for every Farthing of the 

Price of what has been ſold, they being allowed a Fifth- part of the 
16,000 Merks for their own Pains and Trouble. As to . Tack of 
the Graſs of the Wood during the Time of cutting, it was not onl 
cuſtomary but abſolutely neceſſary: And as to the making of Fences 
between the cut and uncut Wood, that is generally reſerved to the Pro- 
prietor of the Wood, who will do it moſt carefully, and it is not com- 
mitted to the Diſcretion of the Buyers; and therefore 1 
has himſelf to blame if any Hurt was done to the young Wood, ſince 
it was incumbent on him to have made the proper Fences. 

It was anſwered in general to all the Reaſons of Reduction, That ad- 
mitting they were well founded, and that the Contract was reducible 
ex capite lecti, yet the Purſuers had acquieſced in it, and ratified it b 
Deeds of Homologation, not only in ſeeing and ſuffering the Defenders 
to go on in cutting and ſelling the Wood for near two Years without 
Challenge, but by expreſs Deeds, vzz. Miſſive Letters, one of them 
entreating the Defenders to carry off the cut Wood ſo as not to hurt 
the young Growth, and to give Acceſs to make the neceſſary Fences; 
and another begging to ſave ſome Trees next the Orchard: All which 
neceſſarily imported their Knowledge and Acquieſcence in the Contract 
now craved to be reduced, and imported a Homologation of it on 
ſtronger Grounds than was ſuſtained by a Deciſion December 1723, 
Edwards againſt Edwards, ** where it was made evident that the 
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Contents of the Deed found to be homologated, were not known to 
the Party at the Time of the Deed on which the Homologation was 
founded. ä 

In reply to the Acts of Homologation it was contended for the Pur- 
ſuer, That they could not infer any Intention to confirm the Defenders 
Right, becauſe he had no Procels then depending, upon which he might 
have obtained a Stop; and therefore all he could mean was, to prevent 
farther Miſchief wy Damage to the young Growth and ſmall Tuft of 
Trees, of which he was fond. LES 


The Lords repelled the Defence of Homologation, 
and found the Defunct, by a Sale in the rational 
way of Adminiſtration, might diſpoſe of his Woods 
even upon Death-bed But ſuſtained the Reaſon of 

Att. Dun, — Death. bed relevant to reduce the Contract of Sale 
Alt. Alex. Hay. & in ſ far as the Price was taken payable to Heirs, 
 Executors or Aſſignies 5 and remitted to the Ordi- 
nary to hear Parties as to the bona fides in pur- 
chaſing the Woods to ſupport the Contratt made by 

the Buyers, ſo far as concern'd the Sale, &c. 


Lord Grange Reporter. | | Dalrymple Clerk. 
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| July 16, 1724. 
Elizabeth Moys and her Siſters, 


AGAINST 


Robert Earl of Morton. 


IJ 7 Iliam Earl of Morton having granted a Wadſet- right of a Part of 
his Lands of Aberdour in the Year 1645, the ſame was adjudged 
from the apparent Heir of the Wadſetter, but ſubject to the Liferent- 
right of thg Wadletter's Wife, who ſurvived him, and continued to poſ- 
ſels the Lands till the Year 1690. — 

The Purſuers having Right by Progreſs to the ſaid Adjudication, in- 
ſiſted in a Mails and Duties againſt the Tenants, and called the Earl as 
Poſſeſſor and Intromitter, for whom it was pled, That he and his Pre- 
deceſſor had been in Poſſeſſion in virtue of their Infeftments, vg. his 
immediate Predeceſſor's Saſine anno 1705, and his own anno 1720, 
1 much more than ſeven Vears, and ſo muſt have the Benefit of a poſſeſ- 
—— ſory Judgment, until the Purſuers prevail in a Proceſs declaratory of 
100 their own and reductive of his Rights, eſpecially ſince they had not 
produced the original Wadſet. . 
101 It was anſwered for the Purſuers, That they produced the Saſine 
1 taken on the original Right, and a a. 8 Eik to the Wadſet, where- 
1 in the Original Was verbatim repeated: And as to the Poſſeſſion, that 
they were all under Age, and wanted Tutors at the Time of the Life- 
rentrix's Death, by which means the Earl's Predeceſſor attained a wron- 
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gous Poſſeſſion. 240, The Earl could not have the Benefit of a poſſeſ- 
ſory Judgment in excluſion of his Predeceſſor's Deed, whom he repre- 
ſented either as Heir ſerved, or at leaſt upon the Act 1695, for obvi- 
ating the Frauds of apparent Heirs. 

Replied for the Earl, 1920, That he did not repreſent the Granter of 
the Wadſet, neither as Heir ſerved, not upon the Act 1695, at leaſt he 
had the Benefit of the Act 1696, explanatory of the ſaid Act 1695. 
2do, Admitting that the Earl did repreſent, yet he could not be denied 
the Benefit of a poſſeſſory Judgment after upwards of a ſeptennial Poſ- 
ſeſſion, upon Titles by Infeftment, ſince that was good to its proper 
Extent againſt all Rights excluſive of his, and was a ſufficient Defence, 
till Declarator and Reduction, againſt every Claim except debita fun- 
di, ſuch as Infeftments of Annualrent or Feu- duties, Sc. and the Rea- 
ſon and Neceſſity of admitting ſuch poſſeſſory Defence till Declarator 
and Reduction, was particularly evident from the Points which occur- 
red in this very Proceſs concerning the Earl's Repreſentation, which 


could not according to any Form of judicial Procedure be tried inciden- 
| Fer in a Proceſs of Mails and Duties. 


| The Lords ſuſtained the Defence of a poſſeſſory 
AQ. Alex. Hay. [ Judgment proponed for the Earl, reſerving 
OR. e OR. 0 Redution &c. as accords. IE 
G:b/0n Clerk. 


Eodem Die. 
Milliam Nicolſon of Glenbervie, 


AGAINST 


The Lady Trabroun. 


TH Lady being infeft in the Barony of Trabrown for a Liferent- 
proviſion, conſented to an heritable Bond granted by her Husband 
to the Lord Kemney, for the principal Sum of 5500 Merks, upon 
which the Lord Kemney was infeft; whereby he had a Preference to 
the Lady's Liferent, and upon which he obtained a Decreet of poind- 
ing the Ground againſt the Tenants. | 

The Lord Kemney was likewiſe Creditor to Trabrowun in a Sum of 
416 J. Scots by a perſonal Bond; upon which and the heritable Bond 
he adjudged the Barony of Trabroun, and likewiſe an Intereſt which 
Trabroun had upon the Eſtate of K:irkron in Fife, ſtated and preferred 
in the Ranking and Sale of that Eſtate for 17,254 J. Scots; but becauſe 
Trabroun was not in ſuch Circumſtances, as that he could convey his 
Debt and Preference to G2/eſpze the Purchaſer of Kirkton, Gileſpie 
raiſed a Multiply-poinding againſt Trabroun's Creditors ; at diſcuſſing 
of which, G/envervie, as having Right from my Lord Kemney his 
Father, received of his Claims from the Purchaſer 2396 J. Scots, in 
virtue of the ſaid Preference. 
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Mr. Nicolſon inſiſted thereafter in executing his Letters of poinding 
againſt the Tenants, which being ſuſpended, there aroſe a Queſtion be- 
twixt him and the Liferentrix, whether the partial Payment out of the 
Price of K;rkton ought to be „ be in extinction of the accumulate 

Sum in the Adjudication, or to the principal Sums and Annualrents con- 
tained in the reſpective Bonds. | 

It was contended for Mr. Nicolſon, That Adjudications were neceſ- 

| fary Diligences, and that his was a good one, and laboured under no 

| Nullity ; that although the Lords do ſometimes reſtrict Adjudications, 
and, in order to prevent carrying off great Eſtates for ſmall Sums, find 
the legal current upon flight Nullities, yet the Security always remains 
good for principal Sum,  Annualrents and Accumulations, and muſt con- 
tinue to do fo as long as the Law introducing that Diligence ſtands un- 
repealed; and conſequently the Sums contained in the Adjudication 
were due, and the partial Payment might be applied by  G/enbervie to 
any of them. 6 = a 

It was argued for the Lady, That it was by no means equitable in 
Glenbervie, to endeavour to apply the partial Payment to the Accu- 
mulations ; at leaſt to apply it lo far, as to keep up the principal Sum 
in the heritable Bond, and thereby lay the Weight of that Debt upon 
the Subject of her Liferent, eſpecially conſidering, that there was no 
leſs a Penalty than 1000 J. in the heritable Bond, to which he could 
make the Application. 2do, Though ſhe had conſented to the granting 
of that Bond to Kemney, yet that could go no farther than to he year- 
ly Annualrent of the principal Sum. 37io, = her renouncing in 

yours of Kemney, ſhe got an Aſſignation to the Claim her Husband 
had upon the Eſtate of Rirłton, out of which the partial Payment had 
been recovered. And, 4/0, That however unexceptionable Mr. Ni- 

col ſon's Adjudication might be, yet the Payment ought to be applied to 
the Extinction of the principal Sum and Annualrents, but not to the 
Accumulations, 190, Becauſe Mr. Nicolſon had already acquieſced in 
that Method of Application by a Writ under his Hand, in which he 
approved a Scheme of Diviſion amongſt the Creditors of Trabroun, 
wherein he is only ſtated as a Creditor for his principal Sum and An- 
nualrents. 240, Becauſe by a ſubſcribed Accompt in Proceſs (two Years 
after leading the Adjudication) my Lord Kemney reſtricted his herirable 
Bond to principal Sum and Annualrents without Accumulations. 
It was anſwered to Mr. Nicolſon's having ſubſcribed the Scheme of 
Diviſion, Thar the Eſtate of Kirtton was not ſufficient to pay the 
rincipal Sums that affected it, with their Annualrents ; for which rea- 
on the Creditors agreed, that the Scheme ſhould be made out, dividing 
the Price in proportion to their principal Sums and Annualrents, with- 
out regard to the Accumulations ; but from thence it could not be in- 
ferred, that any (even of Kirętou's own) Creditor did quit or renounce 
his Accumulations as to the common Debitor; for whatever the Cre- 
ditors might do amongſt themſelves to expedite the Scheme of Diviſion, 
yet they ſtill ſtood Creditors to the Repreſentatives of that Eſtate, for 
the Remainder of the Sums which they could not at that time recover. 


The Lords found, That the partial Payment re- 
cerved out of the Price of Kirkton's Eſtate, con- 


form to the Scheme of Diviſion thereof ſigned by 
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Glenbervie, was to be imputed in Part Payment 

of the principal Sum in the heritable Bond, and 

that the Relicts Liferent was preferable to the 
Accumulations, | n 


AR. Jo. Dundas. 
Alt. Ja. Colwill. 


Lord Fuſtice-Clerk Reporter. „ Mackenzie Clerk. 
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| Monro of Culrain, 
who | AGAINST 


Mr. George Monro Miniſter of. Nigg. 
The Lands of Auc huagart were in the Year 1585 diſponed by Ko. 
bert Monro of Fowlis to Andrew Monro of Davochartie; 
and the Heirs-male of his Body; which failzicing, to return to the Gran- 
ter and his Heirs whatſomever. re 
SGeorge Monro of Miluton, Heir to Davochartze, who ſtood infeft 
upon a Precept of Clare conſtat by the Lord Lovat, with Conſent of 
Fowlis, did in the Year 1625 diſpone theſe Lands to Monro of Con- 
tulich and his Heirs, without any Clauſe of Return, and that Conyey- 
ance was confirmed by the Lord Lovat, as Superior, in virtue of an 
Appriſing of the Eſtate of Fow/rs, but which Appriſing was afterwards 
re-conveyed to the Family of Fow/ls. re Fog 
In the Year 1626 Contulich conveyed theſe Lands to his Son Hugh, 
who in anno 1653 was infeft upon a Precept of Clare by Fowls, 
without any Clauſe of Return. | | | | 
. #owhs in the Year 1669 diſponed the Superiority and Feu-duties. of 
the Lands of Auchnagart, to Sir George Monro of Culrain, Father 
to the Purſuer, and Sir George was infeft in the 1670; about which 
time the ſaid Hugh Monro and his Son Robert being in Poſſeſſion of 
the Lands, there aroſe ſome Diſputes betwixt Sir George and them, as 
if the Conveyance by Davochartie to Contulich was void, as being 
contrary to the Terms of the original Right above mentioned; upon 
which account Culrain pretended, that the Feu returned to him as Su- 
erior: And there was a Minute entred into betwixt Sir George and the 
2 Robert, whereby it was agreed, that Robert ſhould be received as 
Vaſſal in the Lands, and that he ſhould take his Charter to himſelf and 
the Heirs-male of his Body; which failzieing, to return to Sir George 
and his Heirs; and in cafe of ſuch Return, Sir George was to pay 1000 
Merks to Robert's Heir-female or Aſſigny. 5 
In the Year 1671 this Minute was extended into a Contract, which 
mentioned, That foraſmuch as the Lands of Auchnagart were dil- 
poned in Feu - farm by Robert Monro of Fowlis to Andrew Monro 
of Davochartze, and the Heirs-male of his Body; which failzicing, 
* to return to the ſaid Robert Monro of Fowlis and his Heirs whatſo- 
ever; notwithſtanding whereof, the Lands were diſponed by Da vo- 
* chartie to John Monro of Contulich Grandfather to the faid No- 
bert, contrary to the Intent 8 Meaning of the Tailzie in ho ſaid 
5 arter 
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Charter, to the prejudice of Fomlis, and conſequently of Sir George? 
as come in his place of the Superiority of the faid Lands: Likeas, lince 
the ſaid Vendition of the ſaid Lands, the fame were fallen in Non- 
entry, and ſeveral other Incumbrances, as well for Not- payment of 
e the Feu; duty and Not- performing of ſeveral Obligements, Rights, 
Incidents and Services to Feu- lands, whereby the ſaid Lands and 
«« Rights of the ſame were redeemable upon theſe Heads and other 
*« Grounds competent to Sir. George, for the Love and Fayour he car- 
* ried to the {aid Robert, and to the Memory of his Anceſtors, and 
« for a Sum of Money advanced by Robert and other onerous Caules : 
„Therefore he not only diſcharged the ſaid Robert his Heirs, Sc. of 
« the foreſaid Non-entry of the ſaid Lands, Action of Reduction and 
Improbation above written, upon whatever Ground competent to 
« him in Law; but alſo he gave, granted and diſcharged, and lett in 
« Feu- farm, c. reſerving always to Hugh the Father and his Spouſe 
«« their Liferent- right of the ſaid Lands: and in caſe the Lands ſhould | 
return to Sir George, he was bound to pay rooo Merks to Robert's 
Heir- female or Aſſigny, Sc.“ ** | * 
Nobert was infeft upon a Charter in conſequence of this Contract, 
and in the 1679, when he was married to Katharine Roſ5, he pro- 
vided her in the Liferent of the ſaid Lands of Auchnagart, in caſe there 
ſnhould be Heirs- male of the Marriage; but in caſe there ſhould be none, and 
thereby the Lands ſhould return to Culrain in virtue of the ſaid Tailzie, 
ſhe was ſecluded from them, and her Liferent reſtricted to other Lands. 
In the Vear 1717, Mr. George Monro the Defender was married to 
Mono, one of Robert's Daughters, and was by her Fa- 
ther aſſigned to the 1ooo Merks, which Culrain was by the Contract 
of Entai obliged to pay in the Eveht of Failure of Heirs-male of Ro- 
„„ % RAOL GRUNT OUOW MY Of 
Thercaficr Robert likewiſe diſponed the Lands of Lichnagart e 
Mr. 8 the Defender, and Robert having died without Heirs- male 
of his Body, Culrain infiſted in a Reduction of that Diſpoſition, as 
granted 2 non habente, in prejudice of the Clauſe of Return in favours 
of Culrain, contained in the Contract 1670 and 1671 above recited. 
It was pled for the Defender, that he had raiſed Reduction of theſe 
two Contracts and the Charter following thereupon, in ſo far as relates 
to the Clauſe of Return, upon the following Grounds, 1920, That the 
ſame were impetrate upon Suggeſtions that were falſe in Fact, whereby 


the faid Robert (an illiterate young Man) was induced to enter into 
them, without the Concurrence of his Father, who was then alive, and 
the only Proprietor of the Eſtate at the time 
The Cauſes of entring into the ſaid Contract appeared from the above 
Narrative, and being falſe, were ſo many Circumſtances of Impoſition: 
As, Imo, That the Proviſion of Return in the original Charter was con- 
travened by the Diſpoſition to Monro of Contulith, whereby the Feu 
was forfeited. | This did not hold; for though the Alienation was in 
prejudice of the Clauſe of Return, yet no Ground of Challenge aroſe 
thereby to the Superior, becauſe the Lord Lovat, who was at that 
time poſſeſſed of the Superiority, had confirmed it. The ſecond Cauſe 
of the Contract, that the Lands had been in Non-entry, was refuted ' 
from a Saſine in anno 1653, Mae on a Precept of Clare by 
Fowltlis the then Superior, to Hugh, Robert's Father, who was alive 
| 5 | at 
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at the Time of theſe Contracts. The third Cauſe, that the Feu - duties 
and the other Services were not paid, on which account the Vaſſal's 
Right was reducible, was neither releyant nor true, becauſe an Irritan- 
cy of that Kind is purgeable by Payment at the Bar; and as the Feu- 
duty was very ſmall, fo it appeared by a Receipt in Proceſs, dated 
1673, that it was paid up till the 1669. The /a/? Cauſe mentioned in 
the Contract was, that Culrain, as having Right to the Superiority, 
had alſo Right to the Clauſe of Return, and conſequently was entitled 
to defeat the Vaſſal's .Right by Actions of Reductions, Improbations, 
Sc. So far was it otherways, that though the Alienation to Contu- 
lich were null, yet the Lands would have returned, not to Culrain, 
but to the Heirs of Fowl/rs the original Granter of the Fie ; for the 
Diſpoſition of the Superiority to Culrais could not carry the Benefit of 
the Clauſe of Return. | EST En FH | 
2 do, It was farther objected for the Defender, That the Charter 
671, containing the Clauſe of Return, was null, as proceeding 4 nor 
abente, Sc. for Hugh the Proprietor was then alive, and never, ſo 
far as appears, granted any Renunciation which could enable Sir George 
to grant, or his Son to take ſuch a Charter. 
.. 3t40, Though the Clauſes. of Return have a greater Force than mere 
Deſtinations, when it appears, or is preſumed, that they were agreed 
to for onerous Cauſes; yet when they are purely gratuitous, they have 
no ſtronger Effect than a common Deſtination of Succeſſion, which ne- 
ver hinders the Vaſſal to alienate or alter: And ſince, by what has 
been ſaid, it appears that Robert yielded to the Clauſe of Return men- 
tioned in the 110 Contracts and C arter, without an Juſt or onerous 
Cauſe, it was in his Power to alter the Succeſſion, which he has done 
by the Diſpoſition to the Defender. eee 
It was anſwered for the Purſuer, That as the Defender lays his Rea- 
ſon of Reduction ſingly upon Fraud, yet he qualifies no Circumſtances 
of Circumvention, but endeavours to infer it from a pretended Con- 
cealment of Facts; and yet there is not one Point of Fact that Sir 
George could have concealed, which was not equally: obvious to 
Robert Monro; nor is there any Reaſon to think that Robert did not 
adviſe with his Father when he entred into this Tranſaction; neither is 
there the leaſt Evidence brought that any one Fact has come to Know- 
ledge now, that was not known to Robert inthe Years 1671 and 16 79, 
the Time of his own Contract of Marriage; or in the Year 1717, when 
he aſſigned to the Defender the 1000 Merks payable upon the Return. 
Nor can the Bargain be reduced on pretence that Sir George miſrepreſented 
Points of Law, for he was as unskilled in theſe Matters as Robert, 
and both of them might have been in a Miſtake; fo that the whole 
Strength of the Reaſon of Reduction amounts to this, That Sir George 
miſrepreſented the legal Effects of a Charter which both Parties had be- 
fore them. More particularly it was anſwered to the firſt Circumſtance 
above mentioned, That as it was not in Miluton's Power to diſpone 
the Feu to Contulich, in prejudice of the Clauſe of Return in the origi- 
nal Charter, ſo Lovat's Confirmation could not help the Matter, be- 
cauſe he being only an Appriſer and ignorant of the Clauſes in the Vaſ- 
fal's Charter, it was granted periculo petentis, ſo that he had no 
Power to alter or diſpenſe with any Condition in the original Contract; 
and the Charter of FORAY SOONNS a Clauſe, /al/vis & reſer- 
| 2 vatit 
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vat is juribus nobis & prædeceſſoribus noſtris debit. Bc, In the 
next place, Let the Effect of the Confirmation be what it will, it 
was a Paper in Robert's own hands, ſo that Sir George could not con- 
ceal it; and even though neither Party had known any thing of the 
Paper, yet that could never overturn a Tranſaction that was otherwiſe 
fair; for Tranſactions are not to be opened, becauſe of inſtrumenta no- 
viter reperta. 240, As to the Nonentry and Feu- duties, though theſe 
Facts are thrown into the Narrative of the Contract 1671, yet they had 
no Influence in the Tranſaction which was ſettled before in the Contract 
1670, in which there was no Mention of them; for it proceeded onl 
upon Sir George's Claim, in virtue of the Clauſe of Return. The throw- 
ing in the Story of Non- entry, Sc. has proceeded from Robert's An- 
xiety to have all Claims, whether real or nominal, diſcharged : The. 
Lands might have been faid to have fallen into Non-entries, accordin 
to the Notion Parties had at that Time, vi. that they were unlawful- 
ly alienated, in which View they were in Non-entry from the Death of 
Davochartie the original Proprietor. As to the Feu-duties, the Re- 
ceipt in the Year 1673, two Years after the laſt of the Contracts, and 
in conſequence of it, could never inſtruct that they were paid, but was 
rather a Proof that they were not, but came then to be diſcharged in 
conſequence of the final Settlement; and if they had been paid, the Re- 
ceipts of Payment, as well as Hugh's Infeftment and Precept of Clare 
con ſtat (if he had one) behoved to be in Robert or his Father's hands, 
and ſo he had more Acceſs to know theſe Facts than Sir George. 
As to the /aft Circumſtance, That the Benefit of the Return belong- 
ed to the Heir of Fowlis, and not to Sir George, it was anſwered, 
1920, That tliis len was of the Nature of the old military Feus granted 
principally out 0 £ ove and Favour, and limited to the Feuar and the 
Heirs Male of h ody, upon the Failure of whom the Lands return- 
ed to the Superior not as Heir to the Vaſſal, but in Right of Supe- 
riority, and ure non decreſcendi, the dominium directum being in 
the Superior, which came to be the full and abſolute Property after the 
expiring of the Feu-· right by the Failure of the Heirs Male; and there- 
| fore the Return did not operate in favours of Fow/zs but of Sir George, 
who, by purchaſing the Superiority, had the dominium directum. 
240, Whatever was in the Point of Law, there was at leaſt no Con- 
cealment of the Fact: The Charter was before the Parties, and if they, 
being doubtful concerning the Import and Effect of ir, tranſacted the 
M,atter amongſt themſelves, to avoid a Trial at Law, was not this a 
proper Tranſaction? And can it be reduced, upon the Pretence that 
Robert was in a Miſtake as to the Right? Upon the whole, as there 
neither was Fraud nor Concealment of Facts on Sir George's part, fo 
there appears to have been amongſt the Parties a Dubiety both as to 
Facts and Points of Law, which to this Day are diſputable: They 
themſelves tranſacted the Matter by mutual Conceſſions, Robert agree- 
ing to accept of a Charter with the Clauſes of Return in it; and Sir 
George, on his part, yielded to pay 1000 Merks, in caſe the Return 
ſhould take Effect, which he was not obliged to pay upon the footing 
of the original Feu. 
It was anſwered to the eco, Defence, That ſince Robert acted as 
Proprietor in entring into the Contract, it was to be preſumed, in re 
tam antiqua, that he had a Right from his Father to do ſo; and the 


HS rather, 


— ren FRE .] 


Court of SESSION. 93 
rather, that had it been otherwiſe, the Father would have quarrelled it, 
ſince the Contract 1671 was not latent, but regiſtrate that ſame Year, 
To the 3d it was anſwered, That the Clauſe of Return having entred 
into Robert's Inveſtiture in conſequence of a Tranſaction, that was a 
moſt onerous Clauſe, and therefore could not be elided by a gratuitous 
Deed in favour of the Defender Robert's Son-in-law. | 

It was further pled for the Purſuer, as a ſeparate Anſwer to the Rea- 
ſons of Reduction, That there was in this Caſe not only a long Ac- 
quieſcence and a Preſcription of the Action of Reduction, but expreſs 
Deeds of Homologation, namely, Robert's Contract of Marriage in 
the Year 1679; where though he had provided his Wife in the Life- 
rent of theſe Lands, yet in the Caſe of the Return's taking place, 
through Failure of Heirs-male of his Body, ſhe was expreſly ſecluded 
from theſe Lands, and her Liferent reſtricted to others; and Robert 
his aſſigning to the Defender, in the Year 1717, the tooo Merks pay- 
able to Culrain, upon the Return's taking place, was a further Homo- 
logation of the Tranſaction, not only by Robert, but allo by the De- 
fender who accepted of the ſaid Aſſignation. | 

It was replied for the Defenders, That the Contract 1671 being 
founded upon falſe and feigned Reaſons, was a ſufficient Evidence of 
Circumvention; and if it be voided on that Account, it cannot be ſup- 

rted upon the Principles of Tranſaction or Homologation, when the 
Granter of them continued to be in the ſame Error that led him into the 
Tranſaction. In the preſent Cafe, as Robert's Error at the Beginning 
is inſtructed by the Circumſtances above mentioned, ſo his Continuance + 
in it is preſumed, unleſs it be proved that he was undeceived: Nor can 
there be any Pretence of a Preſcription, becauſe it could not run bur 
from the Time that the Clauſe of Return took place; and the Reducti- 
on was in effect no other than a Defence againſt the Subſtitution : Nor 
has the Defender homologated Culrain's Right, by accepting of the 
Aſſignation to the oo Me; becaule in that very Deed Robert im- 

wers him to reduce, quarrel and impugn all Contracts, Obligations, 

c. and wills that the Benefit thereof may return to him. 

It was duplied for the Purſuer, That as there is no Evidence of Cir- 
cumvention at the Beginning, ſo the Contracts 1670 and 1671 appear 
to be fair Tranſactions de rebus dubiis ; and ſuppoſe there were leſs 
Dubiety in the Cale than there is, yet till, if it was doubtful to the Par- 
ties, it was a proper Tranfaction, otherwiſe there neyer could be one ; 
for always one of the Parties has the Right, but his Uncertainty abour 
it, and Deſire to ſhun a Proceſs, is the Foundation upon which Tranſ- 
actions ſtand ; and it is abſurd to pretend, that the Purſuer muſt prove 
that the Party homologating knew particularly that he had been de- 
frauded, for the Homologation of a Deed, and the ſubſequent Acquie- 
ſcence in it and in the Homologation for more than forty Years, e- 
ſtabliſnes a ſufficient Proof in Law that the Homologater underſtood 
the Nature and Condition of his own Deeds. To pretend to conſider 
whether the Deeds be void in themſelves, abſtracting from there being 
2 Tranſaction, is to ſeparate a Thing from itſelf; for the Queſtion is a- 
nent the Reduction of Deeds, which the Purſuer inſiſts were a plain 
Tranſaction, and which contain mutual Conceſſions by the Parties to 
one another, in order to ſhun a Plea: And the Reſervation to the De- 
fender to quarrel all Contracts, Sc. could never concern the Lands in 
Aa 5 queſtion, 
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queſtion, ſince by that Deed the Defender got no Right to them, nor 
had he thereby any Title veſted in him to quarrel the Contract 1671. 


The Lords repelled the Reaſons of Reduction 
of the Contract 1670 and 1671, at Mr. 
George Monro's Inſtance - againſt Culrain, 
and ſuſtained the Reaſons of Reduction of 
the Diſpoſition in favours of Mr. George 
"Monro Miniſter, and decerned, reduced 
Act. Arch, 8 ſen. & and declared in Culrain's Reduction, he 
1 T con ſigning looo Merks before Extract; 
Erstine. bY and aſſoilzied from the Reduction at My. 
George Monro Miniſter his Inſtance againſt 
him, and decerned. 


Lord Pancaitland Reporter. Dalrymple Clerk. 


— 


Eodem Die. 
George Taylor Merchant in Amſterdam, 
AGAINST nc 


James Johnſton Merchant in Edinburgh. 


: M* Johnſton, by his Letter 23d Auguſt 1718 to Mr. Taylor Mer- 


chant and Factor at Amſterdam, directed him to buy ſeveral Par- 
cels of Goods particularly expreſſed in the Letter, and ordered him 
to deliver them to Mr. Andrew Man Shipmaſter, to be found ar 
„ Mr. Adam Duncan's Merchant in Rotterdam, from whence he was 
eto fail with the Goods for Scotland, and to take Mr. Man's Receipt 
« for the Goods,” which the Letter ſaid ſhould be ſufficient. - 

Mr. Taylor accordingly bought the Goods, delivered them to Mr. 
Man, and took his Receipt for them, dated at Rotterdam 18th Sep- 
tember 1718, in which May obliged himſelf to deliver the ſame to Mr. 
Johnſton at Edinburgh, or his Order, Sea-hazard, Cuſtomhouſe-offi- 
cers and all other Hazards excepted. h 

Mr. Taylor alſo on the 27th September 1718 tranſmitted to Mr. 
Fohnſton an Invoice of the Goods, with the Prices and Charges, Gc. 
and amongſt other Articles he ſtated 23 Gazlders, 2 Stivers, as paid 
for Cuſtom, Paſports, and to Searchers. | 


Mr. Man failed from Rotterdam with the whole Goods, being nine 


Boxes and one Barrel; but it happened, that upon a Search of the Ship 
by the Cuſtomhouſe-officers at Helvoetſiuys (the Port at the Mouth of 
the Mae ſe, by which Ships from Rotterdam to Scotland mult paſs) five 
of the Boxes and the Barrel were taken out and detained by the Offi- 
cers. | | 

Mr. John ſton having received but four of the Boxes, acquainted Mr. 
Taylor of the Seizure, and complained of an undue Entry made at Rot- 


terdam, as the Occaſion of ir. Mr. Taylor, in return to Mr. Fohn- / 


ſon's 
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ons Letter, wrote him on the 18th November 1718, That he regret- 
ed the Misfortune, but infiſted, that it was none of his Fault, in re- 
ſpect that he had given Orders to Mr. Duncan to make the proper En- 
try of the Goods; and at the fame time he acquainted Mr. John ſton 
that the Goods were relaxed, and that he hoped Mr. Johnſton would 
find another Opportunity for bringing them Home. 

In September 1719 Mr. Taylor drew a Bill on Mr. John ſton, pay- 
able to his Factor Mr. Blair at Edinburgh, for the Prices charged in 
the Invoice, with Intereſt from the firſt of Zannary preceding, which 
was the Time when the Price of the Goods was actually advanced. Mr. 
John ſton having refuſed to accept the Bill, Proceſs was raiſed againſt him 
upon his firſt Letter commiſſioning the Goods, and Mr. Man's Reccipt 


of them. ENT. | | 
It was pled in Defence for him, That he muſt have Allowance of 


the Value of the fave Boxes and Barrel which had been detained at Hel. 
voet ſluys, ſince the Seizure was occaſioned by Mr. Taylor's Fault, who 


was, by his Acceptance of the Commiſſion, bound to haye made the pro- 
per Entries of the Goods, and expede the neceſſary Clearances; and 
> Proof of this, Mr. John ſton produced a Declaration of Merchants, 
importing. That Factors abroad were underſtood to be obliged not 
only to buy Goods, Sc. commiſſioned from foreign Parts, but alſo 
* to make the proper Entries of them, and procure the neceſſary Clea- 
„ rances of Cuſtoms, Sc“, | | 

It was anſwered for Mr. Taylor, Imo, Admitting the above to be 


the Caſe of ordinary and general Commiſſions, yer that could not rake 


place in the preſent Cate, where the Commiſſion expreſly directed the 


28 a Receipt of the Goods from Mr. Man, which was declared to 
e ſufficient. 240, The Care of entring the Goods, and procuring 
Clearances, appeared to have been the leſs incumbent on the Purſuer, 
that he did not reſide at the Port where the Goods were to be entred 
on board. 3770, No Evidence was brought, that the detaining the 
Goods happened for want of the proper Entry and Clearances; on the 
contrary, the Preſumption was, that it proceeded from ſome Fault of 


Mr. Man's, or at leaſt the unreaſonable Proceedings of the Cuſtomhoule- 


officers, ſince the Goods were relaxed and ready to be re-delivered in 
leſs than a Month after the Seizure. . * 

Replied for Mr. Johnſton to the firſt and ſecond Anſwers, That there 
was nothing particular in the Commiſſion, it being generally expreſſed 
in all ſuch Commiſſions, that the Shipmaſter's Receipt ſhall be ſufficient; 
but this is never underſtood to liberate the Factor from the Neceſſity of 
making the proper Entries and procuring Clearances; on the contrary, 
it appeared from the Purſuer's own Letter 18th November 1718, that 
he underſtood it to be a Part of his Duty, even though he did not re- 
| fide at Rotterdam, in ſo far as he gave a Commiſſion to Mr. Duncan to 
take care of theſe Particulars for him, and did actually charge in his 
Invoice 23 Guild. 2 Stivers on account of Entries and Clearances ; ſo 
that whether it was his or Mr. Duncan's Fault, he muſt ſuffer the Los. 
As to the third Reply, it was reſerved to Proof. 


The Lords found, That Mr. Taylor having em- 
elled, and having ſtated the Expences of En- 


Aa 2 Frier 


| 1 Dyncan fo enter and ſhip the Goods li- 


„ 


je” 


96 DECISIONS of the 


p tries and Shipping to Mr. Johnſton, Mr. Taylor 
At Jo. Fleming & ¶ was liable for the Fault and Neglect of Mr. 


Ro. Craigie. 
Alt. Jo. Horn. Duncan. | 


Lord Forglen Reporter. | 7 Gibſon Clerk. 
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| July 21, 1724. 
The Tenants of Liberton, Newton and Laſwade, 


AGAINST 


The Juſtices of the Peace of the Shire of Midlothian. 


L JFon Application to the ſaid Juſtices, Mr. Baird younger of Neu- 
baith was authorized to incloſe a Piece of Ground through which 
the Highway paſſed, and to caſt about that old Way, upon his repair- 
ing and making good a new one upon his own Charges, with the Aſ- 
ſiſtance of the Tenants of that and the neighbouring Pariſhes, for car- 
Tying the Materials to lay the ſame: He thereafter obtained a Warrant 
from the Quarter-ſeſſions to a ee of their Number, to cauſe call 
out the adjacent Tenants of Liberton, Newton and Laſwade, to be 
aſſiſtant in the ſaid Work, and to grant Warrant for poinding them in caſe 
of Refuſal, conform to Act of Parliament. | 
The Tenants raiſed Suſpenſion of theſe Proceedings upon the follow- 
ing Grounds, 1920, Without an expreſs Act of Parliament, no Perſon 
could caſt about an Highway; and therefore he who has the Benefit of 
it ought certainly to be at the Expences of doing the thing. 240, If 
the Act 1661 had intended any ſuch Encouragement as this, it would 
have certainly expreſſed it, as it does in other Caſes, where the bur- 
dening of Neighbours was under view: For Example, where Inclo- 
ſures fall to be upon Marches, the next adjacent Heritor is to be at 
equal Pains and Charges. 3t10, In the foreſaid Act there is the fol- 
lowing Clauſe: And where there are Liferenters upon Lands, the 
ſame ſhall be done upon the equal Charge of the fg een and He- 
ritor ; and in caſe of proper Wadſets, the Charges ſhall be added to 
the Re ver ſion; which Clauſe, altho* it concerns the Expences of In- 
-cloſures in general, yet it muſt likewiſe relate to the Charges of caſting 
about the Highway, as a conſequential Part of the Expences of inclo- 
ſing, eſpecially when the Clauſe anent the Highway immediately pre- 
cedes it. | 
It was _ for the Juſtices, That the old Way ſtood in need of 
Repair, and would have wanted double the Aſſiſtance from the Suſ- 
penders that was appointed for the new, and therefore the Juſtices War- 
rant was rational and juſt. 240, By AQs}of Parliament the Juſtices of 
Peace are impowered to change the Highways, and remove them en- 
tirely from one Place to another, and to oblige the Tenants and Poſ- 
ſeſſors to the ſame Carriages towards making the new Way, that they 
have done in the preſent Caſe; and therefore the Suſpenders had no 
Reaſon to complain. Vous | 
| It 
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It was anſwered for the Suſpenders to the fr/?, That the accidental 
bad Condition of the Highway could never entitle the encloſing Heri- 
tor to the Aſſiſtance of the neighbouring Tenants, there being, nothing 

rovided in the Law to that Purpoſe. And to the /econd it was an- 
wered, Thar the Juſtices may have Power to alter Roads for the 


u- 
blick Benefit, and to call for the Aſſiſtance of the Neighbours to > 


uch 
Alterations ; but there is no Reaſon why ſuch a Burden ſhould be thrown 


upon them, when the Alteration is for the Benefit and Advantage of a 
private Perſon. | | | 

It was farther alledged for the Tenants, That the Work being alrea- 
dy done, their Aſſiſtance could not now be required. 


And. Macdoual for * The Lords ſuſpended the Letters, and aſſoil- 


AR Sied the Tenants. 
Lord Kimmergham Reporter. Dalrymple Clerk. 
Eodem Die. 


Elizabeth Borthwick Widow of Thomas Scot, 
AGAINST / 


John Scot Son to the ſaid Thomas. 


He Purſuer, with Conſent of Thomas Scot her Husband, granted a 
Diſpoſition of certain Tenements in Edinburgh which belonged to 

her, in favours of Pringle of Tor ſonce Brother-in-law to the Husband, 
who thereupon diſponed the fame to the ſaid Thomas Scot. She ha- 
ving ſurvived her Husband, raiſed Reduction of theſe two Diſpoſitions, 


as being in the ſamesCaſe, as if the had diſponed the Tenements directly. 


to her Husband, which ſhe could have revoked as a Donation inter vi- 
rum © uxorem. 


The Defences were, 1990, That ſhe had judicially ratified the Diſpo- 


fition extra præ ſentiam mariti, andſworn, that ſhe ſpould never quar-_ 
rel, impugn nor reduce the ſame, nor come in the contrary thereof 
 direftly or indirettly in Judgment, nor without the ſame any man 


ner of way in time coming; and this, according to Sir Fames Steww- 


art's Opinion, in his Anſwers to Dirleton's Doubrs, Tit. Don. inter 


vir. © ux. excludes Revocation. 240, That ſhe had homologate the 
Diſpoſition, in ſo far as a Liferent of the Subjects being reſerved to her, 
ſhe had after her Husband's Death uplifted and diſcharged the Rents, 
and ſet Tacks, Sc. as Liferentrix. | 
Anſwered to the fr ſt, That the judicial Ratification does only ex- 
clude a Reduction ex capite.vis & metus, but does not hinder a Wife 
to revoke a Donation made by her to her Husband ante matrimonio, 
as was found February 15th 1678, Gordon againſt Maxwel, which 
Authority muſt be of greater Weight than the Opinion of any private 
Lawyer. To the ſecond, That her uplifting Rents, ro which the was 
entitled, could not be ane Homologation of the Diſpoſition; 
) tor 


| 
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for till that Deed was reduced, ſhe could do no more than levy the 

ts as Liferentrix. 
* The Lords found, That the judicial Ratifica- 
tion did not exclude the Revocation 5. and 
Act. Arch. Hamilton yy that the ſetting Tacks as Liferentrix, war 
OO: not a ſufficient Homologation of the Diſpoſe- 

| tions. gh 
Lord Grange Reporter. | Mackenzie Clerk. 


k 
—_ 


—— 


Zodem Die. 
Willam Denholm Wigmaker in Edinburgh, 
AGAINST 
Anna Watt Rel;i& of Robert Dryſdale Merchant there. 


I * Iliam Denholm, as Creditor to Robert Dry/dale by two Bonds 
of 200 Merks each, payable the firſt Term after Dry/dale's De- 
ceaſe, inſiſted againſt Auna Watt his Relict, as Executrix or vitious 
Intromitter, for Payment of the Sums in the Bonds. | 
It was alledged for her, That the Teſtament was exhauſted, ſhe be- 
ing Creditrix by her Contract of Marriage for more than the Value of 
all the Effects left by her Husband at his Death, in regard, that, by 
the Contract, he had diſponed to her the Half of his Houſhold-furni- 
ture, and likewiſe the Half of his Merchant-goods, both by Inventary, 
with this Difference, that in the Inventary of the Merchant-goods, e- 
very Particular was valued, and the total Sum extended ; bur the other 
contained only the Particulars of the Furniture, without any Value pur 
upon them; from which it was contended, that as ſhe was Creditrix in 
the ipſa corpora of the Houſhold-furniture, ſo ſhe. was in the Value of 
the Merchant-goods as at that time, becauſe it could, not be faid with 
any Propriety, that ſhe was Creditrix in the zp/a corpor4 of the Mer- 
chant-goods, which, from the Nature of the thing, might next Day 
have become the Property of a Purchaſer. | 
It was anſwered, That the Deſign and Meaning of valuing the Con- 
rents of the Inventary of Goods was no other, than to direct them to 
a prudent and accurate Management in the Sale; but it could not be 
thought, that the Husband intended that ſhe ſhould be Creditrix in the 
Extent of the Sum to which they were valued ; for had he ſo deſigned, 
it was eaſier for him to have provided her to a Sum equal to it in her 
Contract; and therefore, as the Property, as well as the Adminiſtra- 
tion of the Merchant- goods remained with the Husband during his Life; 
ſo the Wife, by her Contract of Marriage, was only Creditrix for the 
Half of the Merchant- goods that ſhould be in the Husband's Poſſeſſion 
at the time of his Death. 
The Lords found, That the Defender by her 


Contrat? of Marriage was only Creditor to 
AR. Ja. Ferguſſon ſen. | | & 'Y 
Alt. * ee, ken. $ the Half of the Value of the Goods and Gear 


at the time of the Husband's Deceaſe. 
Lord Pancaitland Reporter. _ G1b/on Clerk. 
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* July 22, 1724. 
Colonel John Erskine of Carnock, 


AGAINST 


Charles Bell Venter to the Hgnet. 


AAR. Scot Sheriff-clerk of Edinburgh, in his Contract of Marriage 

with Marion Cunningham, became obliged to employ 10,000 
Merks on good Security to her in Liferent, and to the Children of the 
Marriage in Fic; and for their farther Security, and in corroboration of 
the ſaid Obligation, he obliged himſelf to infeft her for her Liferent, and 
the Children in Fie, in certain Subjects within the Town of Mufleburgh ; 
upon which he gave her Safine propriis manibus in Offober 1689, and 
in the Year 1705 ſhe adjudged for the Inlacks of her Proviſion. 


The deceaſt Mr. Andrew Ore having adjudged the fame Subject au- 


10 1692, there aroſe a Competition betwixt Mr. Bell, who had ac- 
quired Right to Ure's Adjudication, and the Colonel who had Right 
to the Relict's. Mr. Belli was preferred upon his Adjudication, as pri- 
or; but there occurred a Queſtion, Whether or not the Colonel was 
«« preferable on the Contract of Marriage and Infeſtment, though it was 
« not an Infeftment of Annualrent, and albeit no Adjudication had 
© been dedvced thereon; and whether the Relict's Right of Liferent 
« was of ſuch a Nature, that in caſe ſhe had not got full Payment of 
«© her Proviſion ſtipulated by the Contract, the Inlacks could be charged 
« as a real Debt upon the common Debitor's Eſtate, now when the 
« Tifercnt was determined?“ | | 
It was pled for Mr. Bell, imo, That where Lands are burdened, and 
made a Security for a Sum of Money, they are diſponed expreſfly in 
Security, which is explained in the Clauſe of Infeftment, and made an 
explicite Proviſion, that they are to ſtand and remain affected, ay and 
while the Sum for which Security is granted ſhall be ſatisfied and paid; 
but in the preſent Caſe it is not ſo, for the Precept bears a Warrant to 


infeft her for her Liferent-uſe; and though the Saſine proprizs na- 


nibus cannot be ſaid to proceed on a Precept, yet it bears expreſſy to 
be given to her for her Liferent, and the Symbols are the ſame which 
are uſed in Infeftments of Property, or 4 of Liferent of Lands, and 
no Money given and delivered as a Symbol, which is always done, 
where the Intention is, that there ſhould be a Money - debt upon the 
Subject, or an Annuity of Money; her Liferent- right therefore muſt re- 
ſolve into a Locality, eſtabliſhing to her a Right to uplift the Mails and 
Duties while her Liferent did ſubſiſt, but could laſt no longer than till 
her Deceaſe, and conſequently there could be no Claim thereafter for 
Inlacks. 240, Whatever might be the Import of the Contract. yer 
ſince the Precept of Saſine did only grant Warrant to infeft her in the 
Subjects for her Liferent- uſe, that was ſufficient to determine the Nature 
of the Right, and no Perſon was obliged to regard any other Condition 
not expreſt in the Saſine. | 
On the other hand, it was contended for the Colonel, 1%, That it 
appeared from the Contract, that Mr. S$co?'s Intention was in all E- 
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and the Obligement being to grant Infeftment for Security of Annual- 


bound, before they could purchaſe bond fide, to look into the Condi- 


James Don las, eldeſt Son to the deceaſt John Douglas of 


. granted in favours of his younger Brother, and contended, that 


tt. * 
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yents to ſecure his Spouſe in the Annualrent of 10,000 Merks, fot 
which he expreſly obliged himſelf, and to infeft her for her Security; 
wherefore ſhe being infeft, the Anhualrent ſtood ſecured to her by the 
Safine, and the Subject was impignorate to her for Payment thereof; 
and as there could be no doubt, but if Children of the Marriage had ex- 
iſted, they would have been ſecured in the Fie by the Infeftment, ſo 
the Annualrents muſt be ſecured to the Mother in the ſame manner: 
And beſides, this is one of thoſe Infeftments for Security, which tough 
diſtinct from Infeftments of: Annualrent, yet are equally Burdens on the 


Fie of him who or them; Lord Stair, Tit. Competition. F 24. 
240, That the Saſine contained at full Length the Obligation to infeft, 


rents, the Saſine mult be interpreted in a Congruity with it. Tis true, 
that ſhe was only infeft for her Liferent-uſe, yet that wag not the Life- 
rent-uſe of the Subject, but of the Sum ſecured upon it by Infeftment ; 
for ſhe could have touched no more than to the Extent of the Annual- 
rent, whatever had been the Value of the Subject. And, Laſtiy, That 
the Meaning was the ſame, as if ſhe had been infeft per expreſſum in 
an Annualrent, though in different Words ; and though all the Condi- 
tions in the Contract had not been narrated, yet the Infeftment bearing 
to be given conform to the Tenor thereof, ſingular Succeſſors were 


tions of the Contract. . | 
The Lords found, That the Inlacks of the 


ointure were a real Burden, and that 
Che. Erehive for the 9 the Adjudication was to be drawn back 
n o: Hens to the Date of the Infeftment. n 


Lord Royſton Reporter. Mackenzie Clerk. 


— LEG Re — — | — — — 
. / 


July 23, 1724. 


Tilliwhilhe, 


AGAINST 
John Douglas his younger Hon. 


Ames Douglas of Inchmarloch, Grandfather to thefe Parties, made 
a Settlement of his Eſtate of Iuchmarloch, in his Son John's Con- 
tract of Marriage, upon him and his Wife in conjunct Fie and Life- 
rent, and the Heirs-male to be procreate of the Marriage. | 
Of this Marriage there were two Sons James and John, and the 
Father, notwithſtanding of the Settlement, paſſed by the eldeſt Son, 
and granted a Diſpoſition of the Eſtate in favours of the younger, up- 
on a Narrative of the undutiful and diſobedient Behaviour of his eldeſt 
Son, but with the Burden of 300 Merks yearly of Aliment to him. 
After the Father's Deccaſe, James inſiſted in a Reduction of the Diſ- 


is Father had no Power, by the Contract, to make a Settlement in 


prejudice of him; nor could he by the Law of Scotland divert the wt 
| | ceiſlon 


F 


Court of SESSFON. 
ceſſion at his Diſcretion, ſince it was provided to the Heir-male ; and 
the rather, that he himſelf was not 46 ante Fiar, but had the Eſtate 


n 


ſettled upon him by the ſame Deed. And as to the Narrative of the 
Diſpoſition, with _— to his undutiful Behaviour, it was alledged, 


that neither that ſimple Aſſertion, nor any thing that appeared in Pro- 


ceſs, could be deemed a legal Proof. 


It was anſwered, That the Father was Fiar of the Eſtate, and could 
have diſpoſed of it for onerous, neceſſary or reaſonable Cauſes ; that he 


had done nothing contra fidem tabularum nuptialium, having ſuf- 
ficiently implemented the Contract, by giving the Eſtate ro one of the 


Sons of the Marriage, though he neglected the eldeſt, upon very juſt 
Grounds, which were not only inſtructed by the Narrative of the Diſ- 
poſition, but from Atteſtations of his Uncles and neareſt Relations, 
giving the fame Acccount of his Conduct. 

The Lord Newhall Ordinary found, That in this eircumſtantiate 
Caſe, the Father might diſpoſe of the Eftate to any of the Sons of 
the ſame Marriage. And the Lords adhered. 


Ad. Ja. Graham ſen. N | 
Alt. Jo. Horn. 7 | ' 


| : Eodem Die. 
70 Mr. James Baillie Writer to the Signet and Inglis, 
F 
Nathaniel Gordon of Carleton. 


Ohn Gordon of Overbar, with Advice and Conſent of his Spouſe, 
granted a Bond of Proviſion to his youngeſt Daughter Janet for 


2500 Merks, payable at the firſt Term of , hit ſunday or Martiumas 
after his Deceaſe, with Annualrent thereafter, and the Bond contained 
the following Clauſe: Aud for eviting all Controverſies that may 
ariſe, in caſe of the ſaid Janet her dying before ſhe be married, or 


zx caſe of Marriage, Deceaſe without having Children, or having 


Children they deceaſe without lawful Succeſſion, or ſhe ſurvive 
them, the ſaid Spouſes bind and oblige them, &c. to make Payment 


of the ſaid Sum, at the Term above ſpecified, to the ſaid Janet; 


and in caſe of her Marriage, to her future Husband in Liferent 
and conjuntt Fie, and the longeſt Liver of them two, and the Heirs 
and Bairns procreate in Marriage with the ſaid Janet, or ber ſaid 


. Husband or Husbands in ie; hill Sum ſo to be liferented by the 


2 fore ſuid, in caſe of no e of the ſaid Janet's own Bo- 
ly, or ſhe ſurvive them, or they die without Succeſſion, then the 
foreſaid principal Sum is hereby declared to return after the De- 
ceaſe of the ſaid Janet and her Husband, and their Children, as ſaid 
is, to our other Heirs and Aſſignies what ſomever. | 


After Overbar's Deceaſe, Zanet and Mr. Inglis her Husband af. 


ſigned the Bond to Mr. Baillie for the Behoof of Mr. Inglis, who in- 
| X CE | liſted 
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ſiſted in a proceſs againſt Carleton, as repreſenting Overbar, for Pay- 
ment of the ay, x: Sum. | | Fe 
The Defence offered was, That by the Conception of the foreſaid 
Clauſe, Janet Gordon and her Husband were only naked Liferenters ; 


and ſhe having no Children, the Defender could -not be liable for the 


principal Sum, but only for the Annualrents during her own or her 
Husband's Lifetime. | F.C 


It was anſwered, That by the Nature of the Clauſe, Janet was Fiar 
of the Bond, and the Father's Heirs her Subſtitutes ; wherefore ſhe might, 
for reaſonable Cauſes, diſpoſe of the Sum in excluſion of the Subſtitutes : 
and that the Aſſignation was not only rational, but onerous, ſince it 
was conveyed in name of Tocher for her Husband's Behoof, who had 
provided her to a ſuitable Liferent : That it never was queſtioned, but 
that in the caſe of a Clauſe of Return in a Bond, the Inſtitute was fo 
far Fiar, that he could for reaſonable Conſiderations diſpoſe of it, Ja- 
nuary 31ſt 1679, Drummond againſt Drummond; 1oth February 
1689, Mortimer againſt, the College of Edinburgh, where the ratio 
decidendi was, That the Conveyances were fraudulent, which proves, 
that they would have been ſuſtained, had they been fair and rational. 
There was another Deciſion inſiſted upon, February 1704, betwixt 
Dalgerno and Adolphus Durham's Son, where Hamilton of Bog- 
« head having acquired an Eſtate in fayours of himſelf, and Thomas 
« Hamilton his Son in Fie, and the Heirs to beprocreate of his Body ; 
« which failzicing, in fayours of his Daughter, and the Heirs of her 
„Body; which failzieing, to his Heirs and — whatſomever.” 
There was an Infeftment expede, containing expreſly the foreſaid Sub- 
ſtirution ; but Thomas evacuate the ſame by a voluntary and gratuitous 
Diſpoſition in favours of Dur ham's Son a Stranger. Dalgerno Son of 
the Daughter, and likewiſe Heir of Line to the Maker of the Deſtina- 
tion, raiſed a Reduction of the Right in fayours of Durham, as mere- 
ly gratuitous, in prejudice of the Subſtitution and Deſtination expreſly 
contained in the Infeftment: ** The Lords however ſuſtained the Right, 
in reſpect Thomas Hamilton was abſolute Fiar, and aſſoilzied from 
the Reduction. 240, The Purſuer inſiſted upon theſe Words of the 
Narrative of the Bond: And for better Advancement to a Fortune 

ſuitable to her Degree and Quality, &c. and contended, That the 
Granter having it in his Eye to proviee his Daughter in a good Mar- 
riage, it was impoſlible he could propoſe to attain his End by fo ſmall 
a Proviſion, as the Annualrents ; and therefore muſt be ſuppoſed to have 
deſigned her the Fie of the principal Sum. _ 

It was replied for the Defender, That the Diſpute was miſtaken, for 
the Deed in queſtion was not to be regulate by the ordinary Caſes of 
Subſtirutions, or of Returns in Bonds, becauſe here the Father evident- 
ly intended, that neither the Dayghter nor her Husband ſhould have 
5 Diſpoſal of the principal Sum, but only of the Annualrents; for af. 
ter the Obligement to pay, he ſays, Mhill Sum ſo to be liferented by 
the Spouſes fore ſuid, &c. which Words are fo ſtrong, that 'tis impoſ- 
ſible they can bear another Interpretation, than that the Spouſes were 
not to be Heirs, but Liferenters. 240, As to the Arguments from the 
Oneroſity and Rationality of the Deed, and the Circumſtances brought 
to ſhow, that the Father intended that the Daughter ſhould be Fiar, it 
was replied, that theſe might be of uſe, if the Intention was to be 


drawn 
from 


n 8 
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from Rules in Law, but could be of no Avail, where the Deſi ap- 
peared to be ſo clear from the Writ. It might indeed ſeem odd, that 
after the Show the Father had made of doing for his Daughter, he 
ſhould have given her only 125 Merks yearly, but he intended to give 


no more, and thought that ſecuring the Fie to the Children was great 
enough Encouragement to a Match, 


' The Lords found, That the Wife was not a ſimple Liferent- 
rix, but that ſhe was a qualified Figr. 


The Cauſe was afterwards reported upon the Effect of the Quality, 
and the Lords found that ſhe could not aſſigu, becauſe the Event of 
her having a Husband was in the Father's View, and was provided a- 
gainſt. | | | 


Act. Alex. aw > 
Alt. Ja. Boſwell. 


Lord Dun Reporter. Murray Clerk. 
Eodem Die. 
The York-Building Company, 
2 AGAINST 


Mr. James Baillie . riter to the Signet and Andrew Thomſon, 


M* Walker of Santfoord and the two Defenders made a Propoſal 
5 to take a Leaſe of certain Lands from the Company, which was 
agreed to by Mr. Streatchy their Manager, who was to ſer the Lands 
to theſe three Gentlemen equally among them, their Heirs or Aſſignies; 
and they were to become bound conjunctly and ſeverally for the Tack- 
duty. N 
. the Terms were thus ſettled, but before the Tacks were ex- 
tended or ſigned, Mr. Walker went to take a further View of the 
Lands, and to enquire into the Condition of the Tenants; and in his 
Abſence three Duplicates of the Tack were wrote out, and ſigned by 
Meſſrs. Baillie and Thomſon together with Mr. Streatchy, but were 
left in the hands of Mr. Campbell, who was Writer and Doer for the 
Company, till ſuch Time as Mr. Walter ſhould likewiſe ſign. 
The View which Mr. Walter had taken of the Eſtate, ſo far poſſeſt 
him with a Diſlike of the Bargain, that upon his Return he refuſed to 
ſign the Tacks, which Mr. Streatehy formally required him to do; up- 
= which Meſſrs. Baillie and Thomſon proteſted that they might be 
ce. 
The Company brought an Action againſt Baillie and Thomſon for 
| ee of the Tack; for whom it was pled in Defence, That they 
had locus penitentie, ſince all the Parties who were deſigned to be 
concerned had not ſigned the Tacks: That as the Bargain was entred 
into upon the Proſpect of Mr. Waller's being joint Partner, and who, 
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none of the Parties were bound thereby. 


ai 


* 


— 


upon account of his Knowledge in ſuch Matters, was to have managed 


for them, ſo the Contract was not complete till ſuch Time as he ſhould 


ſign; for which end the Copies were left in the Writer's hands and not 
exchanged, and fince Mr. Waller declined to hold the Bargain, they 
ought to be free, in the ſame manner as the Company would be, ſhould 


they claim it, becauſe the Set was made upon the Faith of having three 


Tackſmen bound to them, and no leſs Security could bind them; which 
appeared to have been Mr. Sfreatchy's Sentiments of the Matter, from 
his having required Mr. Halter, under Form of Inſtrument, to accede 
to the Tack. | 2; - 11 
It was anſwered for the Company, 1970, That the Tacks were com- 
leted as to the Defenders by their Subſcriptions. and Mr. Streatehys, 
y which they and the Company bgcame mutually obliged without the 
Intervention of Mr. Walter, as the Lords had found in a parallel Caſe, 
14th February 1632, Lamington againſt Fowlis. 240, That mutual 


Contracts needed no Delivery, but were completed by the K. Keie 


of the Parties Contracters, as my Lord Stair obſer ves, Tit. Reſtitu- 
tion, F 14, and was decided zoth 7uly 1625, Crawford againſt Val. 
lauce. 3tio, That the Tacks in queſtion muſt be preſumed to have 
been delivered, ſince they were in the hands of the Company's Writer 


and Doer; and the requiring of Mr. Waller to ſign, could not alter 
the Caſe, ſince that was equally agreeable to all Parties. 


Replied for the Defenders, That the Tacks being conceived to three 
Tacken equally among them, could not have Effect againſt two of 
them if the third ſhould refuſe to accede; for the two who ſigned had 
only a Right each to a Third of the Lands, and. therefore could not be 
liable for the whole Rent, nor could they be obliged to accept of a 

in different from what was ſtipulate, namely, to be conjunct 


Tackſmen with a third Perſon, whoſe Skill and Aſſiſtance had been the 


chief Inducement to the a a on their Parts, and upon whoſe Cre- 
dit the Company had ſo readily gone in to it. From the whole of the 
Circumſtances it was plain, that as the Tacks were not delivered, ſo 
the Bargain was not completed till Waller ſhould ſign; and therefore 
neither the Defenders nor the Company were bound. 8 


r by 8 . 
The Lords found, That the Tacks having nt 5. 


Writer's hands, and there being an Inſtrument taken a- 
Fan Walker by the York-Building Company, requiring 
im to ſign the Tacks, that there was locus pœnitentiæ 7 
the Defenders. © 3 
. S July 23, 1724. 

} Van adviſing a reclaiming Petition and Anſwers, the Lords explain- 
ed their Interlocutor, and found, That the three Duplicates of the 
Tack having remained in the Writer's hands, and not ſigned by one 
of the intended Tackſmen, that the Deed was incomplete, and that 


B * 


| _ November 20, 1724. 

The Company gave in a Petition, craving that the Lords would find 
it relevant for them to prove, that the Tacks purſued on were mutual- 
ly interchanged by Streatehy, Baillie and Thomſon, upon which the 
Woh mer e * Lords 


„ 


Sha Court of SESSION. | 105 
Lords granted a Proof before Anſwer ; but when the Proof was adviſed, | 
they found the Delivery not proven, and aſſoilzied the Defenders. 


Dalrymple Clerk, 


Act. Ro. Dundas Advocatus & Ro. 9 
Alt. Ja. Boſuell & Dun. Forbes. 
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| | July 28, 1724. 
Elizabeth Short Relict of Mr. Hugh Mackaill, 
| AGAINST =} bd 


William Hamilton Poft-maſter of Falkirk. 


Rs. Mackaill havi Occaſion to ſend four Guineas to Lieutenatit 
YA Bray at Edinbiirgh, ſhe incloſed them carefully in a Letter di- 
rected to him, and committed. it to the Care of the Poſt-maſter of Fat- 
kirk : The Letter was delivered to Mr. Bray at the Poſt-office in E- 
dinburgh, but the four Guineas were amiſſing : Upon which Mrs. 
Mackaill purſued Hamilton the Poſt-maſter before the Juſtices of Peace 
of Stirlingſhire; and a Proof of the Fact being taken, the Juſtices de- 
cerned Hamilton in payment of the four Guineas. , 
Of this Decreet Suſpenſion was obtained: The Reaſons were, 120, 
That by the Rules of the Poſt-offices, Letters containing Money, or 
any other valuable Thing, are brought to the Office, and there the . 
Contents are ſhown to the Officer and ſealed in his Preſence, and mark 
ed by him, after which he is anſwerable; but this in the preſent Caſe 
was neglected, and the Letter only marked to pay the ordinary Poſtage 
of a ſingle Letter. 240, When the Letter was delivered at Edinburgh, 
the three Seals were entire, and therefore the Poſt-maſter was not 
chargeable with the Contents. 3 1 
In Anſwer to theſe Reaſons, the Subſtance of the Proof before the 
inferior Court was reſumed, vzz. Mrs. Mackaill deponed upon the 
incloſing of the four Guineas in a Letter ſealed with three Seals and 
tipped with Wax on both Sides, and addreſſed to the Lieutenant. 
Margaret White, a common Carrier of Letters to and from the Poſt- 
office of Falkirk, deponed, That ſhe delivered the Letter to Janet 
Thom ſon the Defender's Spouſe, who was conſtitute by him to receive 
the Letters, and at Delivery ſhe acquainted her that there were four Gui- 
neas in it. Jean White deponed, That ſhe was preſent when the Letter 
was delivered, and heard the former Witneſs acquaint the Poſt-maſter's 
Wife with the Contents. The Defender's Wife deponed, That ſhe re- 
| ceived the Letter, and that Margaret White told her that it contain- 
| ed ſome Gold, but did not remember the Quantity; that ſhe left the 
| Letter with her Husband to be diſpatched with the reſt. Hamilton the 
Defender likewile deponed, That he found amongſt other Letters in his 
Office one with ſomething weighty in it, and was once going to mark 
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it as a double Letter, but did it not, and ſealed it up in the Bag with the 
a reſt, Mr. Bray deponed. That upon receiving his Letter in the Poſt- 


a office of Edinburgh he immediately opened it, and finding that it 
0 es | | a ought 


— — —— 


106 DECISIONS of he 


ought to have contained four Guineas, but that it did not, he complain- 

ed to the Servants of the Office; and of theſe, two deponed conform 

to him, with this Addition, That Hamilton ſent along with the fame / 

Packet a Bill or Label, which is uſual, to take care of two Letters of 

© | own marked V. H. which were carefully delivered. 3 

From this Proof it was contended for the Charger, That the Suſpen- 

der was juſtly decerned, ſince he had accepted the Charge of a Letter 

with Gold in it, and had fiot obſerved the uſual Caution of marki 
the Letter ſo as ſpecial Care might have been had of ir: That the For- 
malities mentioned in the firſt Reaſon of Suſpenſion were ſufficient] 
anſwered, by the Delivery of the Letter to his Wife the In/t:ter, and 
acquainting her of the Contents: That though the Seals remained 
whole, yet it was eaſy enough to imagine that the Gold might have 
been taken out. 


Act. Ja. Boſuell. | 2 The Lords found | the Letters order ly Pro- 


7 


Alt. Arch. Hamilton ſen. ceeded. | ES. 
Wu I SCE Mac ten gie Clerk. 
—— Ke Th TEENS, CIPOIOTS "eu 9 FRE, 
| 00 Eodem Dis. 
+; The Earl of Marchmozt, 


von 
AGAINST 


The Earl of Home. 


He Earl of Marchmont. having Right by Progreſs to the Lands 
and Barony of Greenlaw, of which the Lands of Tennandrie are 
a Part, by Titles deriyed from the Earl of Home's Predeceſſors, and 
being, as his Authors had been, in the peaceable Poſſeſſion, for Vears 
beyond Memory, of the whole Barony of Greenlau, except the parti - 
cular Lands of Teunaudrie, which had been and continued to be in 
the Poſſeſſion of the Earls of Home alſo for Time beyond Memory; 
raiſed in the Year 1695 a Proceſs of Reduction, Improbation and Be- 
clarator of Property of the Lands of T exnandr:e againſt. Charles then 
Earl of Home, at that Time in Poſſeſſion of theſe Lands, and likewiſe 
againſt the Appriſers of the Eſtate of Home, againſt the Repreſentatives 
of George Home of Dirrington, and againſt the Repreſentatives of 
Mr. David Home Parſon of Greenlaw, which George and David 
Homes the Purſuer ſuppoſed, from the Writings produced by him, to 
have been Authors to the Earl of Home in the Right by which he poſ- 
ſeſt the Lands of Tennaudrie. 2 bo 125 
It appeared from the. Writings produced by the Purſuer, and was ad- 
mitted by the Defender, That the Barony of Greenlaw, including 
Tennandrie, had been granted in Feu by the Earls of Home before the 
Vear 1600, and that by Progreſs they had come into the Perſon of 
Home Earl of Dunbar; who was infeft in the abſolute Right of them, 
both Property and Superiority, by virtue of a Charter under the. Great 
Seal Anno 1606, proceeding on the neceſſary Reſignations. 
It appeared alſp by the Purſuer's Production, and was admitted by 
the Defender, That Lady Anne Home Daughter and Co-heirels to on 
hs ai 
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faid Earl of Dunbar, and as deriving Right from her Siſter, had in the 


Year 1615 granted a Wadſet- right over the whole Barony, including 
Tennandrie, to Sir Gideon Murray, for 20,000 Merks: That Sir 


Gideon conveyed the faid Right to Home of Manderſton, who in the 


Year 1620 nfed Requiſition of his Money in due Form; but not ha- 
ying received it, he carried on a Proceſs of poinding the Ground, and 


obtained Decreet againſt the then Poſſeſſors, ef againſt one 


Mr. David Home who poſſeſſed the Lands of Tennandrie. And that 

Man der ſton likewiſe that fame Year carried on a Proceſs of Appriſing, 
by which he evicted the Ground - right of the whole Lands, and all Re- 
verſions, c. of it, upon which Appriſing he expede a. Charter under 
the Great Seal, and was thereupon infeft; and that in the faid Year 
Man der ſtun entred into a new Tranſaction with Lady Aude; and for 
4 further Sum of Money then paid to her, he obtained from her a Rati- 
fication of the Appriſing, a Diſcharge of the legal Reverſion, and a full 
Diſpoſition to the Lands, and to all Rights of Reverſion, c. compe- 
tent to her as to the ſaid Laftls of G#een/aw, including Tennandrie, 


whereof ſhe then delivered him a connected Progreſs of Writings: 


Anno 161.3 Manderſton diſponed his Right to Logan of Conlrfield, 


who in the Year 1624 obtained a Decfeet 6f Removing agaitiſt the Te- 
nants of Gy7eenlatw, and particularly againſt Home Parſon of Green- 
late, as Poſſeſſor of Teunandrie, who by Miſtake was named in the 
Decreet Alexander inſtead of David. | M 

It alfo appeared from the Purſuer's Writes, that the faid Right had 
come by Progreſs, in the Vear 1644, into t e Perſon of Home of Ha- 
burton, who obtained from the Crown a new Charter containing a 
Claufe of Nowodamn's,. and that he uſed an Order of Redemption of a 


Wadfer-right, faid ro have been originally granted to Mr. David Home 
"Greenlaw in the Lands of Tennaudrz, for the Sum of 4400 
Merks, by the faid' Lady Anne Home; which Order of Redemption 


Parſon o 


proceeded” againſt the Heirs of tlie faid Mr. David and againſt Home 
of Dirrington, as Purchaſer from Mr. David, and aghinſt the then 


Earl of Home as Purchaſer from Dirrington; and that upon this Or- 
der he” raiſe and executed A Summons o 'Declatarot of Redemption the 


Year following: 


And, laſtly; it appeared. and was adifiitted, that the ſaid Rights had 


in the Year 1683 paſſed by Progrefs to the Purſuer, aſid that he had 


uſed a new Order of Redemption of the Lands of Teunandrie on the 


the Purſuer had ano 1695 raiſed tlie preſent Proceſs, and kept it alive, 


or revived it by proper Transferences, as Occaſion required, till this 
Time, and that in December 1721 the Purſuer had extracted a Decreet 
of Certification againſt all Writings in the Poſſeſſion of the Earl of 


Home, and the other Defenders, affecting the Lands of Tehnandrie, 
which had not been produced; and that the Earl had produced none, 
but ſuch as ſhowed, that he was Heir by Pfogreſs to 7 


the ſaid Lady Aune Home, who anni" 1638 obtained a Charter from 


the Crown, proceeding on a Reſignation by the Ladies Down and 
Maitland, Davghters and Heirefles of Line to the ſaid former Earl of 
Home, containing the Lands of Teunandrie, &c. Item, Saſine on 
the ſaid Charter. Item, nn. read Earl of Home, as Heir 

| 2 | to 
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| ames. Earl of 
Home, Heir-male to the former  Eatl of Home, and Son and Heir to 
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to the ſaid James his Grandfather, dated anno 1707. Item, Precept 
and Saſine thereon of the Lands of Teunaudrie, &c. | | 

The Purſuer alſo inſiſted (but it was not admitted by the Defcnder ) 
that Lady Anne had, aun 1617, granted a Feu- right of the Lands of 
Tennandrie to Mr. David Home Parſon of Greenlaw, redeemable for 
the Sum of 4400 Merks, and that ſhe had conveyed the' Right of Re- 
demption to N by the above Tranſaction anno 1620, to which 
the Purſuer had now Right by * one Hie likewiſe contended, that 
it appeared from his Production, that the Earl of Home had come into 
Poſſeſſion of the Lands of Teunanudrie by virtue of a Conyeyance from 


Home of Dirrington, of the ſaid Wadſet- right, originally. granted to 


Mr. David Home, which Right Dirrington had acquired from the 


ſaid Mr. David,; and this Wadſet- right being now become void by vir- 


tue of the Certification extracted anno 1721, the complete Right of 
Property to the Lands of Tennandrie ought to be declared to belong to 
him, as having Right by Progrels to the abſolute Diſpoſition of the {aid 
Lands granted by Lady Anne to Home of ee ee 1620. 
And for n the ſaid Wadſet - right had been granted by La- 
dy Anne to Mr. David Home, and that he had thereupon entred into 
the Poſſeſſion of the Lands, and conveyed his Right to Dirrington, 
and that Dirrington had conveyed it to the Earl of Home, the Pur- 
ſuer referred, 1920, to a Letter of Reverſion produced, bearing to have 
been granted by Mr. David Home to the ſaid Lady Anne anno 1617, 
ſterior to the Wadſet · right to Sir Gideon Murray, but prior to the 
abſolute >. 2s granted by Lady. Anne to Manderſion, wherein Mr. 
David declares, ** That foraſmuch as the ſaid Lady Anne, with Con- 
«« ſent of her Husband Sir Tamer Home had ſet, and in Tack and Feu- 
farm letten to him, his Heirs and Aſſignies, the Lands of Tennan- 
Arie for 4400 Merks ; that the ſaid Feu-farm ſhall be redeemable for 


a the ſaid Sum by the ſaid Lady Anne and her Husband, or their 


„ Heirs:” But 3 be noticed, that the Letter contains a Proviſo, 
that in caſe it ſhould happen the faid Lady Anne and her Spouſe to 
e ſell and diſpone the heritable Right of the foreſaid Lands before the 
lawful Redem tion, that then, and in that caſe, the foreſaid Letter 
of Reverſion ſhould expire, be null, and of none Ayail, and that the 
« ſaid Lands ſhould remain with the ſaid Mr. David and his foreſaids 
in Feu- farm, conform to their Infeftment, Right and Security made 
«« thereupon.” 240, For Proof of the ſame Points, the Purſuer refer- 
red to the aboye Decreet of poinding the Ground obtained by Mander- 
ſton anno 1610, againſt the Tenants and. Poſſeſſors of the Lands of 
Greenlaw and Tennandrie, particularly againſt the ſaid Mr. David as 
Poſſeſſor of Tennandrie. ztio, To the Decreet of Removing obtained 
by Logan of Coultsfield anno 1624, againſt the Tenants and Poſſeſſors, | 
particularly againſt the Parſon of Greenlaw, as Poſſeſſor of Tennan- 
drie. 4to, To the Order of Redemption uſed by Home of Halibur- 
ton anno 1644 againſt the Heirs of the ſaid Mr. David of Dirrington, 
and of the Earl of Home, together with the Summons]-of Declarator 
raiſed thereupon in the Year 1645. 5to, To the Order of Redemption 
uſed by the Purſuer auno 1683. to, To a Saſine of the Lands of Ten- 
nandrie in favours of Home of Dirrington anno 1633, bearing to have 
proceeded upon a Diſpoſition from the faid Mr. David Home, men- 
tioned to have been dated at the Houle of Teunandrie, and to have re- 
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ſerved a Liferent to the faid Mr. David and his Spouſe, and the longeſt 
Liver of them. | N | | 
It was anſwered for the Earl of Home, 190, That the Writings pro- 
duced did not prove that there was a Feu under Redemption granted by 
Lady Anne to Mr. David Home, nor that he, or any deriving Right 
from him were in Poſſeſſion of the Lands of Teunandrie; for no leis could 
be a Proof of that, than the Production of the Feu- right itſelf and Saſine 
thercon. © As to the Letter of Redemption granted by Mr. David, it 
could not prove his Right; and as to the Decreets of Poinding and Re- 
moving, and the Orders of Redemption, they all, indeed, might have 
procecded on the Suppoſition, that Mr. David had a redeemable Feu- 
right, but did not prove that he had one, eſpecially ſince the Earl of 
ome produced a continued Progrels of Infeftments in the Lands of 
Tennandrie, and had proved peaceable Poſſeſſion ultra hominum me- 
moriam, which founds a legal Preſumption, and muſt ſtand as a Proof 
of continued Poſſeſſion, as far back as the Infeftments go, until the 
Purſuer ſhow by legal Evidence, that the Earls of Hame were once out 
of Poſſeſſion. 2.40, Admitting that Mr. David Home hail a Feu- right 
ſubject to Redemption, in terms of tbe Letter of Reverſion produced, 
and that he was in Poſſeſſion, and that the ſaid Right and Poſſeſſion re- 
verted by Progrels u Home of Dirrington to the Earl of Home, 
et the Letter of Reverſion bearing a Clauſe, confining the Power of 
Redemption to Lady Anne and her Husband, and their Heirs, and de- 
claring the Feu to be abſolute againſt ſingular Succeſſors, the Purſuer 
claiming by ſingular Titles could not have the Benefit of the Redemption. 
Anſwered, 3 rio, Whether the Caſe was, that Mr. David had a Feu- 
right redeemable, and that Mander/ton and the Purſuer, as deriving 
Right from him, had the Power of Redemption by virtue of the Rati- 
fication of the Appriſing and abſolute Diſpoſition from Lady Anne Home 
Anno 1620; or if the Caſe was, that there was no ſuch Right as Mr. 
David's, but that Manderfton and the Purſuer under him, had, by vir- 
tue of the ſaid Diſpoſition, a direct Right to the Lands of Teunandrie, 
as well as to the reſt of the Barony of Green/aw ; yet in either of theſe 
Caſes the Purſuer's Right was preſcribed no» utendo, and the abſolue 
Right of Property was veſted in the Earl of Home, in terms of the Act 
of Parliament 1617, anent Preſcription of heritable Rights, he 
having produced a connected Progreſs of conſecutive Saſines, proceed- 
ing on Charters and*Retours, accompanied with peaceable Poſſeſſion for 
forty Y cars. . | | | 
Replicd for the Earl of Marchmont to the fir? Anſwer, That though 
it was not material in the preſent State of the Proceſs for him to prove, 
that Mr. David Home had a Feu-right redeemable, ſince the Defender 
had not founded upon it, but allowed Certification ro be extracted a- 
gainſt it. yet he contended, that the Letter of Reverſion granted by Mr. 
David Anno 1617, together with the Decreet of poinding the Ground 
Anno 1620, and the Decreet of Removing Anno 1624, and the Order 
of Redemption in the Year 1644, with the Summons of Declarator 
1645, and Order of Redemption 1683, conjoined with Dirrington's 
Saſine 1633, reciting a Diſpoſition from Mr. David, dated alſo at the 
Houſe of Teunaudrie, and reſerving Mr. David and his Spoule's Life- 
rent, accompanied with this particular Circumſtance, that Home of Ha- 
liburton, who uſed the Order of 8 Anno 1644, was Procurator 
- e in 


of Acquiſition 
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in taking the Saſine for the Earl of Home in the Year 1638, did all ma- 
nifeſtly ſhow, 1920, That the Purſuer's Right to the Lands of T ennan- 
drie was not preſcribed non utendo, ſince the ſaid Proceſſes and Orders 


of Redemption in the Years 1620, 1624, 1644, 1645, 1683, 1695, 


Sc. were ſufficient ee poagrn not only of the negative Preſcription, 
but likewiſe of any Pretenſion the Defender had by the poſitive. 246, 


That the Lady Anne Home and her Succeſlors were certainly out of 


the Poſſeſſion of the Lands of Tennaudrie after her Infeftment in them; 
at leaſt, that the continued Poſſeſſion cannot be preſumed retro from 
the preſent immemorial Poſſeſſion, againſt ſo ſtrong Documents in the 
contrary,, which ſhow, that tis impoſſible to connect the preſent Poſſeſ- 
ſion with the ancient Infeſtment, or to ſuppoſe it to be of equal Conti- 
nuance with them, ſo as to found a Preſcription to the Earl of Home 


upon the Act 1617, which would neceſſarily require ſome new Title of 


Infeftment ſubſequent to Mr. David Home's Feu- right and Poſſeſſion, 
as a juſtns titulus to ſupport the preſent immemorial Poſſeſſion. 
Replied to the ſecond Anſwer, That the Limitation mentioned in the 


Letter of Reverſion granted by Mr. David Home, was not material in 


the preſent State of the Proceſs, on account of the foreſaid Certifica- 
tion. Y ECTS 

In reply to the third Anſwer, the Reply to the firſt Anſwer was re- 
peated. 240, As to the negative Preſcription alledged to have cut off 
the Purſuer's Right, though there had been no Interruptions, yet the 


Purſuer's Right being real to Lands, ſupported by Infeftment in them, 


and Poſſeſſion of fo conſiderable a Part of them as the reſt of the Ba- 
rony of Greenlaw, without the Lands of Tenuandrie, the negative Pre- 


l e could not operate againſt it, unleſs the Defender could plead a 
7 


poſitive Right acquired by Preſcription, which he could not do on ac- 


count of the Interruptions of Lady Anne and her Succeſſor's Poſſeſſion, 


which hindered the preſent Poſſeſſion to connect with Her and Their In- 


feftments. 3720,” Though a continued Courſe of uninterrupted Infeft- 


ments, down from the Death of Earl James, who was infeſt Anno 


1638, might be admitted to pore the preſent Poſſeſſion; yet the Fact 
being, that from the Death of the 
there was no Infeftment at all on the part of the Earls of Home, the 


ſaid Earl James to the Year 1707, 


Lands during all that Time, having been poſſeſſed by them upon the 
ſole Title of 2 ; ſuch a Poſſeſſion could not ſupport the Claim 

y Preſcription in terms of the Act 3617, which requires 
conſecutive Saſines: Whatever might be the Caſe as to Acquiſition by 
Preſcription upon Infeftments rr on a new Title, yet the In- 
feftments founded on, by the Earl of Home, being no other than acci- 
dental, and proceeding not upon any new Right to the Lands of Ten- 
2andrie, but upon the known erroneous Miſtake of continuing in new 
Retours and Charters of antient Families, the whole Lands their Prede- 
ceſſors had been infeft in, even after they had been alienated and effe- 


ctually conveyed to third Parties. 


Duplied for the Earl of Home to the 1/7 Reply, 190, That the al- 


ledge Interruptions having been all directed ainſt the Feu-right ſup- 


poſed to have been granted to Mr. David Home, they could in no 


way affect the Defender's Right proceeding on his own and his Prede- 


ceſſors Infeftments and Poſſeſſion, which were excluſive even of Mr. 
David's Right, though it had been ſuch as the Purſuer alledged, as 
| ; Es | | he 
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was decided '22d June 1681, Kennoway againſt Crawford; and in a 
later Caſe, Mac en gie of Araroſs againſt Roſs of Tollie. 2do, That 
nothing leſs than a direct Proof of Mr. David's having had Right to 
the Lands of Tennandric, by producing his Feu-right and Infeſtment, 
and of his having been in Poſſeſſion by receiving the Mails and Duties, 
could exclude the legal ene eg of the Defender's Poſſeſſion retro 


to the 1638, when Earl James his Predeceſſor was infeft, ſince he was 
admitted to have been in Poſſeſſion for Time beyond Memory. 


Duplied to the 24 Reply, That though the limiting Clauſe in the 


Letter of Reverſion might got be material in the preſent State of the 
Queſtion, yet it ſhowed that in point of Juſtice; and upon the Suppòd- 
fition that the Caſe was as the Purſuer apprehended it to be at the Com- 
mencement of this Proceſs, that rhe Bat of Home poſſeſſed the Lands 
of Tennandrie in virtue of a Progreſs from Mr. David Home, the Pur- 
ſuer, as being a ſingular Succeſſor to Lady Anne, could have no Bene- 
fit by the Letter of Reverſion. W142 7 . 

Duplied to the additional Replies to the 34 Anſwer, That admitting that 
a real Right to Lands, ſupported by Infeftment and Poſſeſſion of a Part, 
cannot be extinguiſhed non utendo, or by the negative Prefcription, un- 
leſs there be an Acquiſition upon the poſitive Preſcription by another Par- 


ty; yet that could not avail the Purſuer, ſince the Defender pleads the 


ſitive Preſcription upon a connected Progreſs of Infeftments from the 
Year 1638, and Poſſeſſion proven as far back as the Memory of Man 
can reach; which muſt be preſumed etre, unleſs a direct Proof of the 
contrary were produced. And as to the Diſtinction made by the Pur- 
ſuer between Poſſeſſion on Infeftments actually taken and Apparency, 


the Defender inſiſted, That the antient Infeftment Anno 1638, together 


with the ſupervenient Infeftment Anno 1707, excluded any ſuch Di- 
ſtinction. And as to the Diſtinction between an Infeftment proceeding 
on a new Title and one proceeding on the erroneous Cuſtom of conti- 
nuing in new Charters and Retours of antient Families, their old Pof- 
ſeſſions after they had been alienated; it was anſwered, 1429, That the 


Act 1617 makes no Difference as to that Point; neither is there any 


Ground of Diſtinction, where the Poſſeſſion continues with the Party 
infeft, and claiming Right by Preſcription. 2do, The Infeftment 1638, 
ro which the Defender connects a Progreſs of Infeftments ſupported by 
Poſſeſſion, was a new and ſingular Title; and though the Co-heireſſes, 
upon whole Reſignation it proceeded, ſhould be ſuppoſed to have had 
ho Title to the Lands of Teunandrie, yet the Infeftment being ſup- 
ported by Poſſeſſion was a good Title by Preſcription, though it had 

flowed originally 2 uon N _ 
The Lords found, That Preſcription runs by an ap- 
parent Heir's Poſſeſſion though not infeft, if their 


. 


Predeceſſors were infeft by virtue of a Charter: 


And found the Earl of Home and his Predeceſſors 
* N iiumemorial Poſſeſſion, relevant fo preſeme retro 70 
& Ja. Forenffol. the Infeftment 1638, without Prejudice to the 
Alt. Ja. Graham Purſuer to elide the Defender's and his Predeceſ- 
we. ſors preſumed Poſſeſſion by ſtronger Documents iu 
the contrary, and granted Diligence to recover 
| . ſach Documents. 

In præſentia. | Gibſon Clerk, 
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| | July 29, 1724. wa 
Alexander Macbrair of Netherwood, 


AGAINST 


; James: Maxwell of Barncleugh. 


N the Reduction of an Appriſing dated Anno 1665, the following 
Nullities were objected, 1999, That the Decreet of Conſtitution was 
without Proof of the paſſive Titles, any further than by the Producti- 
on of a general Nagy: mentioned in the Decreet, but which was not 
now produced, on the contrary Certification was obtained againſt it, 
240, There are other Titles mentioned in the Decreet, ſuch as a Ser- 
vice and Confirmation; but againſt thoſe likewiſe Certification was ob- 
tained. 3ti#0, The Appriſing proceeded upon a ſpecial Charge, but the 


Decreet did not mention that it was produced to the Inqueſt ; and Cer; 


tification was alſo obtained againſt it. II'S 

It was anſwered to the 1#, That there was no Neceſſity of produ- 
cing Charges to enter Heir after twenty Years, no more than Sum- 
monſes or other Executions, as was found 18th Febraary 1675, Brown 
againſt Howe. To the 24, That Nether wood had no Title to reduce 
the Service or Confirmation; and beſides, theſe Writs were in publica 
cuſtodia, which cuts off the preſumptive Falſhood introduced by the 
Certification, upon the Suppoſition that the Writs were fraudulently kept 
up, and that they would appear to be forged if produced. To the 34 
it was anſwered, That the Decreet of Appriſing was a ſpecial Charge, 
the whole of the Appriſing being one Execution by the Meſſenger, and 
it narrates a ſpecial Charge to haye been given; and therefore there was 
no Neceſſity to mention it again in that Part which relates to the Pro- 
ceedings of the Court of Appriſing itſelf : Nor is there any Neceſli- 

of producing it now after. twenty Years, more than there is for pro- 
x Henk. a general Charge; Thele are {mall Pieces of Paper which are ea- 
fily miſlaid or loſt, and therefore the Law diſpenſes with the Producti- 
on. of them after a long Period of Time. — 


The Lords repelled the Objection founded on the 

want of the general Charge, Retour and Confirma- 

tion; but found, that the want of the ſpecial 

n 1 Charge was A ſufficient Ground to cut off Accumu- 

Ak. Ch. Ans. lations; and remitted to the Ordinary to determine 

how far the Appriſing ought to ſubſiſt as to the 
Penalty, | | | 


Lord Polton Reporter, Dalrymple Clerk. 


Janet 
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Bodem Die. 
Janet Lothian, 


AGAINST 
George Martine Merchant in Hawick. 


„ deceaſt George Lothian, Father to the Purſuer, made a Con- 
L veyance of his whole Effects in fayours of his Wife and Chit- 
dren, and named certain Perſons as Truſtees and Curators for them; 
directing the Truſtees to pay to his ſeveral Children, named in the 


Deed, certain Sums of Money (particularly to the Purſuer 4000 Alerts) 


at their ſeveral Marriages or Majorities with Annualrent thereafter : 
The Intereſt of the whole Portions was to go to his Wife for the Main- 
renance and Education of the Children, till the reſpective Terms of 
Payment. The Deed likewiſe contained a Clauſe, That in caſe of any 
of the Childrens Deceaſe, the Portions were to accreſte equally a- 
mong the Survivers. TOE. 

The Purſuer during her Minority was married to John Lindſay 
Merchant in Edinburgh, without any Contract of Marriage; but a- 
bout two Years thereafter ſhe entred into a Poſt-nuptial Contract with 
Conſent of the Truſtees, by which, In Contemplation of the Mar- 
riage already ſolemnized and Aſſignation under- written granted b 
the faid Janet Lothian, the Husband obliged himſelf Fo provide 
* 4000 Merks of his own proper Means, and employ the ſame, with 


© the 4000 Merks afterwards aſſigned, in Trade and Merchandi-' 


Sing, or to ſettle the ſame upon heritable Security or Lands, 
6% amy to take the Rights thereof im favours of himſelf, and the 
„ ſaid Janet Lothian in conjunt? Lie and Liferent, for her Life. 
rent Uſe allenarly, and to the Children of the Marriage in Fie : 
« For the which Cauſes ſhe aſſigned to her Husband the 4000 
«« Merks /eft her by her Father, and all Sums with the Annual. 
« rents thereof bygone and in Time coming that had fallen or 
« ſhould accreſte to her through the Deceaſe of any of her Bro- 
« fthers or Siſters.” EN 
Mr. Lind/ay died bankrupt, leaving two Children; and ſome part 
of his Wife's 4000 Merks, with certain Shares of what fell to her by 
the Deceaſe of her Brothers and Siſters, continued in medio unup- 
lifted. 
The Defender Mr. Martine having arreſted theſe Sums and raiſed a 
Forthcoming in the Husband's Lifetime for Payment of 100 J. Ster/. 
he inſiſted in it againſt the Children; and at the fame time the Purſuer 
brought a Reduction of the Aſſignation made by her in the Contract 
of an, as cauſa data cauſa non ſecuta, her Husband not ha- 
ving it in his Power to make good to her the Proviſions ſtipulate in her 
favours. | 

It was pled for her, That in all Contracts where the reciprocal Ob- 
| ligations of Parties are expreſſed as the Cauſes of one another, the Diſ- 
ability or Unwillingneſs on the one Part was a good Exception againſt 
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Performance on the other; and for this the Authority of my Lord 
Stair was adduced, lib. 1. tit. 10. F 16. and likewiſe two Deciſions, 
one obſerved by Falconer, 11th Fanuary 1682, Creditors of 7. elfer 
againſt Campbell. where the Wife was found preferable to the Huſ- 
*«. band's Creditors in her own Tocher for Security of her Liferent ;” 
another in the Year 1722, Creditors of Selkirk and his Relict, where 
the Wife had diſponed in her Contract of Marriage certain Sums per 
verba de preſenti, and yet was preferred to the Heir or Creditors, 
„ unleſs her Liferent was made good to her.“ x5 

It was anſwered for the Defender, 1970, That this Contract did not 
conſiſt in mutual Obligements; for ſince the Wife had aſſigned per ver- 
ba de preſent, her Part of the Contract was performed, and ſhe relied 
upon the Faith of the Husband for the Performance of his ; and there- 


fore had no Preference, upon the Subjects diſponed, to her Husband's 


\ - Creditors, farther than the Priority of Diligence might entitle hex. to. 


240, The Nature of this Contract being facio ut facias, the Dominion 
was transferred to the Husband, and could not reyert to the Wife but 
by ſome Deed of his or of the Law; for in Contracts of this Kind, by 
the Civil Law, condit710 cauſa data non ſecuta did not take place. 
As to the Deciſions brought in ſupport of the Reduction, it was an- 
ſwered to the firſt, That in that caſe neither Party had implemented, 
and therefore it remained in the Terms of mutual Obligements. And 
to the /econd, That the Husband had diſponed to his Wife for her Se- 
curity his whole Effects per verba de præſenti, which effectually gave 
ber a Security upon what ſhe had conveyed to him in her Contract. 
The Defender contended farther, That by the ſpecial Tenor of the 
Contract, by the Nature of the Subjects aſſigned, and as the Effect of 
his Diligence, he ought to be preferred; for the Husband had a Power 
to employ the common Stock in Trade, and therefore his Creditors, in 
that way, were preferable : That the Debts aſſigned by the Contract, e- 
ſpecially ſuch as fell ro her by the Subſtitution in her Father's Will, did 
not bear Annualrcut, and ſo belonged to the Husband jure mariti ; 
That the Debts and Sums in queſtion were arreſted by the Defender, 
and a Forthcoming raiſed in the Husband's Lifetime. | 
| Replied for the Purſuer to the Fzr/f, That although the Preſtation 
on the Wife's Part was an Aſſignation per verba de preſenti, yet it 
being for a mutual Cauſe and the Subject in medio, there could not in 
ſuch a Caſe be a Difference betwixt an actual Aſſignation and an Oblige- 
ment to aſſign; nor does an Aſſignation per verba de preſenti ſhow 
or preſume, that fides habita fuit for the Performance. To the /e- 
cond, That the Defender's own Objection of the Right of Dominion's 
being transferred to the Husband, ſhowed that the Contract was do ut 
des, in which, by the Civil Law, there was locus penitentie poſt da- 
tionem ex uno latere inter poſitam; and even though granting an Aſ- 
ſignation were a fat7um, yet it was ſuch a one as infet7um fieri, and a 
Decreet of Reduction would make the Dominion revert to the Wife. 
As to the Defences from the Tenor of the Contract, Sc. it was an- 
ſwered, That the Wife was no Partner in Trade with the Husband ; 
and ſince Part of her Money remained unuplifted, ſne ought to be pre- 
ferred to his Creditors; That the whole Sums diſponed by her Father 
bore Annualrent, and were ordered to continue ſo till they were uplifted 
for the Ends and Purpoſes ſpecified in the Diſpoſition ; ſo that nothing 
| | fell 
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fell under the Husband's 74s mariti, but the Annualrents due before 
his Deceaſe. And, laſtiy, that an Arreſtment being only an inchoate 
Diligence againſt a perſonal Subject, it could not put the Arreſter, when 
he came to inſiſt in his Forthcoming, in any better Condition than the 
perſon for whoſe Debt he arreſted. oi 
The Lord Dun Ordinary, in e. the Preſtations bn the Part 
of the Husband were the mutual Cauſe of the Purſuer's aſſigning to 
#4 her Portion, and what ſhould accreſte to her by the Death of 
her Brothers and Siſters, and that the Husband, by reaſon of his 


Inſolvency, was incapable to fulfil theſe Preſtations, Found and De- 


clared, that the Purſuer had a Preference to all her Husband's 
' Creditors, in ſo far as concerned ſuch Part of her Portion, and of 
 wwhat did atcreſce to her by the Death of her Brothers and Siſters, 
as remained yet unuplifted for her Security, and making effectual 
20 her her Liferent-proviſion concerved in her favours by the Con- 
Fas: © | : 

To this Interlocutor the Lords adhered, with fx dg to ſuch Sub- 


jetts as fell not under the jus mariti; but found that ſhe had no Pre- 
ference to ſuch Subjects as fell under it. 


Act. Ch. Arechins, 
Alt. Ja. Boſue bo 4 
4 777. 91-45 Mackenzie Clerk. 


July 30, 1724. 
Mr. James Gillon Advocate, 
AGAINST 
William Drummond of Grange Writer to the Signet. 


I Ilham Gladſtons, an Officer in one of the Scots Dutch Regi- 
ments, in the Year 1700, drew a Bill, for 500 Florins from Paris, 
payable to Alexander Stevenſon Factor there, for Value, upon John 
Lillie Agent for the Regiment at the Hague; Lillie having refuſed to 
accept the Bill, it was returned to Steven ſon by YVanderhyden and 
Drummond Merchants in Amſterdam,” to whom it had been indorſed. 
Gladſtones having died ſhortly- after without paying the Bill, Steven- 
ſon ſent it to Arthur Brown Merchant in Edinburgh, his Correſpon- 
dent, in order to affect any Remains of Eſtate or Effects he could find 
in Scotland belonging to Gladſtoues. Stevenſon's Affairs having alſo 
failed Auno 1702, Arreſtments of his Effects were uſed by ſeveral of his 
Creditors in the Hands of Brown at Edinburgh; and amongſt others, 
by YVanderhyden and Drummond, and by Mr. Gideon Murray. Up- 
on a Settlement of Steven ſon's Creditors with Mr. Brown, the above 
Bill was lodged in the Defender's Hands, as Factor for the three Ar- 
reſter's above named, Anno 1703, upon his granting a Receipt thereof, 
obliging himſelf to be accountable to Gideon Murray for the Half of 
the Money to be recovered upon it; to this Obligement the Purſuer 
Ff2 „having 
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having Right by Aſſi gnation, inſiſted for Production of the Bill or Pay. 
ment of the Half of the Money. FREY | 

The Defender pled, that he had kept the Bill carefully for many 
Years after the Date of the Receipt libelled on, and until, after a diligent 
Enquiry, he found that Mr. G/adſtones had left no Eſtate or Effects, 
out of which Payment of the Bill could be recovered, and that no De- 
mand for the Bill having been made on him for near twenty Years, he 
had loſt or miſlaid it; 1o that after the exacteſt Search it could not be 
found, and that upon this he was willing ro make Oath, and that he 
had never received Payment of the whole or any Part of it; that there- 
fore he ought to be abilzicd, unleſs the Purſuer could condeſcend on 
ſome Eſtate or Effects of Mr. G/ad/tones, out of which Payment might 
have been recovered. | ENT 

Anſwered for the Purſuer, That the Defender being an Agent pra- 
ctiſed in Buſineſs, and having undertaken a Truſt, was liable ua man- 
datarius in culpa leviſima, and therefore ought to be decerned againſt, 
though the Purſuer ſhould not be able to be particular as to Effects 
of Mr. G/adſ/tones, the Time being now over for enquiring about them, 
and the Defender having been entruſted ro make the Enquiry while it 
was poſlible to do it. 240, If it was Fact, that there were no Effects 
of Mr. Gladſtones; it was the Defender's Duty to have acquainted Mr. 
Gideon Murray of it in time, and to have delivered up the Bill, eſpe- 
cially ſince he had granted an Obligation to that effect, to which Mr. 
Murray had Reaſon to truſt. 3 rio, There was Ground to think, that 
Mr. Gladſtones left ſufficient Fund for Payment of this Bill, if it had 
been carefully looked after. 1920, From a Letter of Stevenſon's Anno 
1702, to Mr. Drummond at Amſterdam, acquainting him, that one Ram- 
ſay an Officer inthe Army, Executor and Brother-in-law to Gladſtones, 
had aſſured him, that Mr. Lillie had Effects of Gladſtones ſufficient to 

ay the Bill, and that he would order the Payment of it as ſoon as he 
* Mr. Lillie. 240, From an Interlocutor of the Lords, 26th July 
1705, ordaining Crawford of Munguhanny to aſſign to Mr. Lillie (as 
Creditor to Mr. G/adſtones by Adjudication, led 16th July 1702) an 
Adjudication at Muntquhanny's Inſtance, againſt Mr. G/ad/tones's Fa- 
ther's Eſtate, upon payment of Half of the Sum for which it had been 
led; which Fund the Purſuer contended might have been affected by 
the Defender as well as by Mr. Lillie. | ve. 0 
Replied for the Defender, That he had not been guilty of any Fault 
or the ſmalleſt Neglect; on the contrary, he would have been to blame, 
had he laid out Charges for his Employers, when there was no Proba- 
bility of Succeſs; as to the tendering of the Bill, it could have been of 
no Service to Mr. Murray, unleſs there had been Effects which he could 
have reached. As to the Particulars condeſcended on by the Purſuer, 
it was obſerved, that the one Part of the Purſuer's Alledgeance deſtroys 
the Argument brought from the other; for the Interlocutor x705 ſhows, 
that Lillie was fo far from having Effects in his Hands for Payment of 
Gladſtones's Bill to Stevenſon, that it appeared he had been otherways 
Creditor to Gladſtones, on which he was obliged to lead an Adjudica- 
tion. And as to affecting the Fund which Lillie had adjudged, the 
Date of the Defender's Obligement, 8th Mach 1703, ſhows it to have 
been impoſſible to have got a ſecond Adjudication within Year and Day 
of Lillie's, dated 16th 7uly 1702, conſidering that Glad/tones was 


bur 
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but an 2 arent. Heir; which required a Courſe of Diligence previous to 
the Adjudication, impoſſible to have been completed in time. 


The Lords found, That the Circumſtances, that 

Gladſtones's Bill in the Tear yo being in the 

Hand of Stevenſon and of Brown his Correſpon- 

dent, for ſome Tears after Gladſtones's Death, 

and before the Bill came into the Defender's 

Hande; and his granting the Obligation libelled 

Ie. Wh in the Tear 1703, and no. Demand made upon it 


for ſo long Time; and that the Purſuer did not 


AR. e. 7 .- condeſtend upon any Effects in Britain belonging 
* Graham Ten. to the Defuntt, relevant to excuſe the Defender 
for not doing Diligence; and that he was not now 
liable to produce the ſaid Bill, he deponing be- 


find the ſame; as alſo, that he never received 
EO any Payment of the ſaid Bill. 


Lord Grange Reporter. Gibſon Clerk. 
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£ 27 | July 31, 1724. 
The Creditors of Mr. David Watſon, 
— A641 ＋ 5 
Robert Gramond. 


MN. Watſon having granted an heritable Bond of Relief to Mr. Cra- 
IVI 20nd, he was ihfeft thereon more than ſixty Days before Mr. 
Watſon's Bankruptcy. af I AY poo, 
Mr. Mat ſon had not been ſerved Heir in the Lands upon which the 
Infeftment of Relief was granted, but he gave a Procuratory for ſerving 
him within ſixty Days of the Bankruptcy, and the Infeftment upon 
that Service was after he had retired to the Abbey. 
In a Competition betwixt Mr. Cramond and Watſon's Creditors, it 
was objected to Mr. Cramond's Preference in virtue of his Infeftment, 
that the Procuratory for the Service was after or within ſixty Days of 
the Bankruptcy, and that being a voluntary Deed by Wat ſon, the ſame 
was null by the Act of Parliament 1696, being plainly intended to 
eſtabliſh a Preference to Mr. Cramond upon his Infeftment of Relief, 


which till then was inſufficient, Mr. Wat ſon not being infeft nor ſerved 


Heir to his Predeceſſor, to whom he was to make up a Title to the 
Lands. 


It was anſwered for Mr. Cramond, That as his Infeftment could not 


be reduced, being more than ſixty Days before the Bankruptcy, ſo nei- 
ther could the Procuratory granted by Mr. Wat ſon for ſerving him 
Heir; becauſe it could not be conſidered as a Deed by the Bankrupt to 
one of his Creditors in prejudice of the reſt, but it 1 

the common Debitor's Title, which might be beneficial to all, and any 
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fore the Ordinary, that after Search he could not, 


etved to make up 
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Advantage Mr. Cramond had by it was a Conſequence of the Law, | 
whereby it accreſced to his prior Infeftment. | 


The Lords found, That Mr. Watſon's poſterior 
Ad. Hay & R. Craigie. f Infeftment did accreſte to Mr. Cramond, 
Wenn and therefore, repelled the Nullity objected. 


Murray Clerk. 


— — | — 

n November 17, 1724. 
David Muirhead, 
> AGAINST 75 
Agnes Muirhead of Drumpark, and her Hushand. 


He Settlement and Poſſeſſion of the Eſtate of Drampark is nar- 
rated in a Deciſion marked February 11th 1724, which having 
one in favours of Agnes, and ſhe ready to extract her Decreet, David 

Nair head, Grandchild to old David by a ſecond Son, inſiſted in a 

Reduction of the Deſtination in John's Contract of Marriage, by which 

he altered the Succeſſion from Heirs-male to Heirs- female, upon theſe 

Grounds, That he was Minor, and could not make ſuch an Alteration; 

and though he could, yet the Contract was null, becauſe he had Cura- 

tors, and their Conſent was not adhibite to it. N g 

It was anſwered, That a Minor might do any Deed which was not 
to his Leſion; that the Settlement Was onerous, being in John's own 

Contract of Marriage, and was ſo far from being to his Hurt, that it 

was rather for his Intereſt, ſince thereby the Eſtate was ſettled upon his 

Daughters, in excluſion only of extraneous Heirs-male. 249, Though 

he had Curators (which was denied) yet he might, without their Con- 


+ ſent, do any rational or beneficial Deed for himſelf, and his onerous 


Deeds would be binding, December 11th 1629, Earl of Galloway, 
February 5th 1621, yr againſt Sharp, Fü 9th 1629, Brown 
againſt Nicolſon; and February 24th 1672, Cor, ſar againſt Deans. 


. The Lords found, That a Minor having Cura. 
tors, cannot 'in his Contratt of arriage, 
without their Conſent, alter the Deſtination 

90 S of” Succeſſion in a Tailgie from Heirs-male to 

AQ. Ja. Graham a. errs of Line; but found, that if the Minor 

Alt. Ja. Ferguſſon ſen. had no Curators, he might in his Contratt of 
Marriage alter the ſaid Deſtination of Suc- 
ceſſion; which not being revoked intra annos 
utiles, was binding, and not redutible. 


on | Gib ſou Clerk. 
| |' TSS John 
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November 25, 1524. 


| John Camplell Grandchild to the deceaſt Joby, Reid of 
 Merkland, 


| AGAINST 
James Farquhar of Gilmilſcroft, 


Ames Farquhar of Gilmilſtroft, Mr. John Reid of Balochmyle 
Advocate, and Robert Farquhar of Townhead, by their Bond ac- 
knowledged them to have borrowed and received from John Reid of 
Merkland 2000 Merks, which they bound and obliged them con- 


junctly, and their Heirs, Executors and Succeſſors, to pay to him at the 
Term therein mentioned. | a N 
Though all Three were bound, yet the Money was borrowed for the 
Uſe of . alac bane, who failed in his Circumſtances ; and the ſaid John 
Campbell, as Aſſigny to the Bond, charged Gi1mil/eroft for the whole 
Sum in it; which Charge he ſuſpended, alledging, that by the Conce- 
ption of the Bond, he was only liable for a Third of the Sum. 


The Lords found Gilmilſcroft only liable pro ra- 
: ta, or for a third Part of the Sum; but found 
AQ. Ja. Boſuell. 7 it relevant by Gilmilſcroft's Oath, that it was 
Al. Arch,. Hemittn 3k The Intention of the Parties, and ſo under- 
| ſtood by him, that he, and each of the two Co- 
_ obligants ſhould be liable in ſolidum. 


Lord Grange Reporter. | Dalrymple Clerk. 
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November 26, 172.4. : 
es Inglis of Burns, 
5 5 AGAINST EY 

Mr. John Ogilvie Son to the deceasd David Earl of Airly. 
. 7⁰⁰ Inglis, as repreſenting his Grandfather, purſued Mr. oh O- 
gilvie, as repreſenting James Earl of Airly, for Repetition of a 
Compoſition paid by the Purſuer's Grandfather to the ſaid Earl, for the 

- Forfeiture of Captain Zohn Haddo. 4 | 
The Defence pled for Mr. Ogilvie was, That the Act of Parlia- 


ment 1690 only afforded Action of Repetition to the forfeiting Perſons 
who had paid the Compoſition, and to their Heirs. 


It was anſwered for the Purſuer, That his Grandfither paid the Com- 
poſition as Truſtee for the forfeited Perſon, and that Principal Haddo, 


the Captain's Son and Heir, was called, and concurred wit the Pur- 


luer : That the Action of Repetition was competent to the Truſtee, i 
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who paid the Compoſition, appeared from the Words of the Statute, | 
And their Majeſties, with Conſent foreſaid, declare, That the ſaid 


Donata and others, and their foreſaids, are and ſhall be liable 


to refund the ſaid Sums ſo paid, and give back the ſaid Bonds and 
Securities to the Parties concerned. That the Statute was to be in- 
rerpreted in the moſt extenſive Senſe in favours of the forfeiting Per- 
ſons and their Heirs; and conſequently the Truſtees ſhould haye direct 
Action againſt the Donatar, and not be obliged to trouble the Heir of 
the forfeiting Perſon with a Proceſs, and then put him to an Action a- 
gainſt the Perſon who received. the Compoſition ; which would be an 
idle Circuit, and multiply Proceſſes unneceſſarily. Ther EN 
It was replied for the Defender, That the Truſtees of forfeiting Per- 

ſons were ſufficiently provided for, by the Clauſe in the Act, allowing 
them to retain the Rights acquired by them for the Security of the 
Sums they my hap out; and therefore the Clauſe obſerved for the 
Purſuer could relate only to the forfeited Perſon and his Heirs. 


| The Lords found, That upon the oepfe ies that 
| the Purſuer's Grandfather was Truſtee for the 
Ad. Ya. Boſuells I forfeiting Perſon, the Purſuer had Action of 
2 0 Repetition againſt the Donatar and his Heirs ; 
t. Jo. Fleming & p 8 ; 
Jo. Ogilvie. and remitted the Conſideration of the Quali fica. 
tions of Truſt to the Ordinary. . | 
3 es FJFiuſtice Clerk, 
„ | — — p — — 
| November 27, 1724. 


* 


Rattray of Rannagutian, 
AGAINST . 


| Graham of Balgowan and Ramſay of Tulliemurdoch. 


Annagulian being infeft upon 4 Charter granting him, Totas & in- 
tegras terras de Rannagulian cum partibus, pendiculis lie 
ſheilings, gleanings, & alus ſuis pertiuentiis quibuſceunque uſitax. 
& conſuet. gacen. in foreſia & baronia de Alyth, & Vicecomitatu 
de Perth, ac totas & integras terras de Corb & Drumturn, cum 
molendino, ©c. domibus, Sc. lie graſings, ſheilings, & aliis ſuis 
1 S pertimentus quibuſcunque, uſitat. & con ſuet. 


Jacen. itidem in dict. baronia & foreſta de Alyth, & Vicecomi- 


tatu prædict. raiſed a Proceſs of Diviſion of the Foreſt of Alyth, 
upon the 38th Act of Parliament Anno 1695, concerning the d;vi- 
45 of Commontier, againſt Balgowan, who was his Superior in the 
faid Lands, and had a joint et with him in the Foreſt, and a- 
gainſt Ramſay of Tulliemurdoc h, as being likewiſe joint Proprietor. 

When the Proceſs was called, Tulliemurdoch joined with the Pur- 
ſuer in his Action of Diviſion ; but for Balgowan it was contended, 
100, That Commonties belonging to the King were expreſly excepted 
from the Act 1695, and that the Foreſt af Ahth was, as all other bo. 
1 | reſts, 


= R 25 ih 
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teſts, inter regalia majora, belonging in Property to the Crown; that 
4 Grant of ſuch Foreſt to a Subject imported no Right of Property in 
the Soil, but only a Conſtitution of that Subject to be heritable Keep- 
er of the Foreſt, as appeared from Lord Star's Inſtitutions, lib. 2. 
tit. 3. J 67. 240, The Right of gleaning, graſing and ſhieling, con- 
tained in the Purſuer's Charter, gave no general ot univerſal Right over 
the whole Foreſt, but related only to the Lands of Rannagnlian, Corb 
and Drumturn, mentioned in the Charter, which were indeed anticnt- 
ly Parts of the Foreſt of Alyth, but were diſtinct and ſeparate from the 
other Parts of it belonging to the Defender, and were mentioned to be 
in the Foreſt, not fo as to conſtitutèe any * * over the whole, but 

deſignative, as is common in all Charters which generally mention, by 


of the Regality or Barony; whereof the Lands gtanted are a part; 
which never was interpreted to give any Right over the Shire, a. 
riſh, Oc. beyond the Bounds of the Lands granted, and expreſly na- 
med; all which ſeemed no from the Difference between Ne Words 
in the above Charter and thoſe by which a Right of Servitude of Pa- 
ſture, Sc. over a Foreſt, Muir or Commonty, are ordinarily conſtitu- 
ted, which are cum communi paſtura infra bondas of the Foreſt, 
Muir or Commonty. 3tio, If the Purſuer claimed his Servitude of 
gleaning, graſing and ſheiling, on the general Words of Parts and Per- 
tinents, according to uſe and wont, or ſolitis & conſuetis, then he 


Bounds of the Lands named in, the Charter, before his Title to putſue 
a Diviſion can be ſuſtained, as was found in the Caſe of the Fenars of 


Purſer was never in Poſſeſſion of any Servitude of Paſturage or Glean- 
ing, Sc. in the Foreſt of A/yth, beyond the Bounds of the particular 
Lands named in his Chatter. | | 


Denomination of Foreſt did by no means neceſſarily imply that the 
Foreſt was a King's Foreſt, or inter regalia, as was plain from many 
Authorities, particularly Steen de verborum ſignificatione, voce Foreſt, 


by the ſame Author, the firſt of which begins, Si quis venatur infra 
foreflam Regis ſine licentia, &c. and goes on to ſpeak of the King's 
Foreſts : The other begins, Si quzs commiſerit deliffum in foreſta a- 
licujus baronis infeofati per Regem cum libera foreſta, and treats 
throughout of Foreſts belonging to S#bzefFs; and likewiſe it appeared 
from many Acts of Parliament; that Foreſt was a Denomination com- 
mon to ſuch Poſſeſſions of Sub7etfs, as well as of the Crown, pafticu- 
larly Act 10. James V. by which every Man worth 100 J. Scots per 
annum is appointed to plant Wood and Foreft. Act 130. James VT. 
concerning hig Majeſty's Parks and Foreſts, does not uſe the Word 
Foreſt in general, but King's Foreſt, and the like in the Act 210. 
Fames VI. Anno 1594, which makes uſe of the Words his. Highneſs 
Foreſts, importing that there were Foreſts belonging to Subjefs as 
well as to his Highneſs. And as to the particular Foreſt in queſtion, 
the Words of the Charter granted by the Crown ſhow it to be none of 
his Majeſty'$ Foreſts, vis. Totas & integras terras & baroniam de 
Alyth, Sc. cum illa parte ad * Alyth, Sc. zacen. infra dickam 


baroniam 


way of Deſctiption, the Name of the Shire, of the Pariſh; and often - 


muſt firſt prove the Cuſtom of gleaning, Sc. in the Foreſt beyond the 


Dunſe againſt Hogg of Hircus: And the Defender inſiſted, that the 
It was anſwered fot the Purſuer, to the 1// Defence, tio, That the | 


as alſo from the 17th and 21ſt 2 of the Foreſt Laws collected 
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Þ | : baroniam de Alyth & Vicecomitatum noſtrum de Perth; from which 
48's it ſcemed evident, that if Ahyth had been one of his Majeſty's Foreſts, 
WY it would have been called Foreſta noſtra de Alyth, as well as the Co- 
. mitatus is called noſter. As to the Citation from Star, it was an- 
{wered, That it related only to the Caſe of a Charter granted of a Ba- 
rony within which a King's Foreſt lay, and determines that the Proper- 
ty of the Foreſt will not be conveyed under the general Name of Ba- 
ronia, but only the Right of Keeper of the Foreſt. 240, Admitti 
that in re antiqua it were doubtful whether this had been a King's Fo- 
reſt or not, the Preſumption ſhould run againſt its being one; 1/, for 
the ſame Reaſons that are uſed by my Lord Stair againſt preſuming in 
dubio that a Fortalice belongs to the King, lib. 2. tit. 3. $ 65 & 66. 
24ly, for the Reaſons, mentioned by the ſame Author in 5 67. eod. 
upon which the Lords of Seſſion reported to the Exchequer their O- 
pinion againft granting of Rights of Foreſtry to Subject, viz. the 
great Inconveniency of them to the Neighbourhood ; and 344y, the Act 
founded on by the Purſuer affords an Argument againſt preſuming in 
dubio that Foreſts belong to the Crown, becauſe thereby it becomes 
impoſſible to divide or improve them, according to the Intention of 
that Act. | | | i 
It was anſwered, to the 24 Defence, 190, That the Words in the 
Purſuer's Charter, as to ſhe:ling and gleaning in the Foreſt, were direct 
and plain, and not taxed with the Addition of the Words uſitat. & 
con ſuet. ſo as to ſubje him to a Proof of Poſſeſſion in order. to eſta- 
bliſh his Right; for theſe additional Words reſpected only the a/:zs 
pertinentiis guibuſcunque, ſo that the Defender might as well require 
a Proof from the Purſuer of his Poſſeſſion of his Lands of Rannagulian, 
in order to eſtabliſh his Right to them, as of his gleaning and ſheiling ; 
not that the Purſuer declined entring into a Proof of his Poſſeſſion of 
' theſe, but he contended, that his Infeftment was ſufficient to entitle 
him to purſue for a Diviſion. 240, The Form and Words of the De- 
fender's Charter explained the Meaning and Import of the Purſuer's 
Right, and ſhowed that the one as well as the other carried a Right in 
the whole Foreſt ; for they likewiſe circumſcribe and limit the Defen- 
der's Right to particular Lands in the. Foreſt and their Pertinents, bur 
do not give a general Right to the whole: The Words are, Et ſimili- 
ter de lie foreſtis de Alyth, cum annexis, connexis & pertinent. 
 eorund. jacen. infra dict. Vicecomitatum noſtrum de Perth, compre- 
henden. terras aliaque infra ſcript. viz. Terras de Waterſhall 6 
Craighead ad dict. Dominum Facobum Ramſay in proprietate per- 
tinen. cum terris de Rannagulian, Corb & Drumturn, una cum 
terris de Weſt Foreſt & Kings Seat, de quibus terris annuat. ſolu- 
bilis eſt dict. Domino Facobo ſumma triginta librarum monetæ F$co- 
tie feude firme divorie ; which ſufficiently evidence that the Defen- 
ö der's Right extends only to the Property of the particular Lands of 
| W aer hal. and Crazghead, and in Superiority to the Purſuer's Lands, 
Sc. and ſhows the Difference between the Effect of Words giving 
Right to Sheilings and G/eanings zacen. in foreſta, and theſe which 
deſcribe Lands to be part of a particular Shire or Pariſh, and likewiſe 
make it plain, that 8 bondas of a Muir, Foreſt or Commonty, are 
not the 10 Words by which a Right of Paſturage, or gleaning and 
ſheiling can be granted in a Muir, Sc. but that an Infeſtment of Paſtu- 


rage 
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rage or Sheiling in the Muir, is the fame with Paſturage, Sc. infra 
bondas of the Muir. 3 

To the 34 Defence it was anſwered, That the Purſuer did not de- 
cline proving the Extent of his Poſſeſſion of Gleanings, Sc. in order 


to fix the Quantity of the Foreſt to be allotted to him, but inſiſted 


that he was ſufficiently founded in his Infeſtment for ſuſtaining his Title 
co purſue a Diviſion, and for obtaining an Ack for proving the Extent 
of his Intereſt. | 1 
The Lords found, That the Pur ſuer Rannagu- 
Att. Jo. Fleming & lian was infeft in the Sheilings and Gleanings 
Ras rakes ut .. within the oreſtry, aud was entitled to pur- 
| ſue the Diviſion. EV 
Sion Clerk. 


* * 


7 Fn 


November 28, 1724. 


The Lord Grange propoſed the following Caſe 16 the Lords for 
their Advice. . I | 


Woman, Minor, had a Bond granted to her bearing Intereſt, -and 
during her Minority ſhe married: The Husband, as her Curator, 
purſued the Debitor for Payment; who objected that he could not be 
obliged to pay to him, for though he was Curator to his Wife, yet he 


had not made up Inventaries, nor found Caution, as a Curator ought 


to do. LE 

It was anſwered for the Husband, That the Law had made him Cu- 
rator, without the Neceſſity of making up Inventaries, or finding 
Caution. DT REN ITT IS HV | ; 
The Lords were of Opinion, That it was jus tertii to the Debs. 
tor; and he had no Right to make the Objection, though the Wife's 
Friends might poſſibly be entitled to 2 it . Becaule by the Hufſ- 
band's uplifting the Money, he brought it under the jus mariti, 
which it. was not formerly, and thereby the Woman might be pre- 
judged. Do . 


1 


November 19, and December 1, 1724. 
Archibald Brown Butcher in Edinburgh, 
| AGAINST 
Hr John Sinclair of Stevenſon. 


Ir John, in the Year 1720, ſet a Graſs-park to one Plummer, who 
falling in Arrear of Rent, Sir John was about to poind ſame black 
Cattle which he found paſturing in the Park; to prevent which, P/um- 


mer gave Sir John 25 of them, at the Rate of 50 J. Sterl. for which 


he got a Receipt to Accompt of his Rent. . 
ES Hh Theſe 
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IT heſe Cattle belonged to Archibald Brown; who had put them to 
Graſing for that Seaſon in Plummer's Parks. About three Months af- 
ter Sir John had carried them to his-own Parks, Brown came and 
demanded them; but Sir John had before that Time fold off 12 of them; 
upon which Brows purſued Sir John for Delivery of the 13 that were 
extant, and for the Price or Value of the 12 that had been fold. 

The Defences inſiſted on were; Imo, as to the 13, That Sir John 
had bought them hon fide; for they being in Plummer's Poſſeſſion, 
the Property of them was preſumed to be his, Srair, I. 1. tit. 40. $ 
21. 240 © ſeparatim, Sir John was entitled to detain the Cattle in 
virtue of his Right of Hypotheck for the Rent of the Park till owing, 
Hay againſt Elliot, March 29th 1639. ztio, As to the 12 which, 
were ſold bend fide by Sir Fohn, there could ly no Action againſt him 
for thetn, according to Lord Stair, Tit. Reſtitution, F 11, 

Anſwered to the firſt, That as the Property was not conveyed to 
Plummer, he could not transfer it to Sir John, and therefore — 
the Proprietor could vindicate his Cattle. To the ſecond, That in præ- 
dio 5 5 the Fruits of the Ground, ſuch as Corn, Sc. were onl 
ſubje& to the Maſter's. Hypotheck ; and it would be abſurd to plead. 
that Beaſts which are put in for Paſture to Graſs- parks near Edinburgh, 
or any populous Place, ſnouſd be liable to be carried off by the Maſter for 
his Rent, ſince a Landlord might at that rate ſet his Graſs to the greateſt 
Bankrupt without any Danger. It was anſwered to the third, That Sir 
John being poſſeſt of the Price that came in place of the Cattle ſold or 
conſumed, ought to make it foxthcoming, in the fame way as he could 
have been obliged to deliver the Cattle, in caſe they had been extant. 


5 November 19, 1724. 

The Lords found Sir John liable for the 13 Oxen 
aud an his Parks by Brown at the time of the 
3 Citation, according to the Price they were ſold 
Alt. Mich. — tip . by Plummer 0 Sir John, unleſr Brown offered to 
3 prove a greater Value at the time, and allowed 
Brown to prove the Property. 


| | ; December 1, 1734. 
The Lords found Sir John not liable for the Value 
of the 12 Cattle which were diſpoſed on when 
Deacon Brown claimed them. 


Lord Polton Reporter. Murrgy Clerk. 
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December 2, 1724. 


Me, James Philp and the Moderator and Presbytery of 
e AGAINST 


ll Toe Heriwors of the Pariſh of Cruden. 


N the Proceſs betwixt the above Parties about ſettling Mr. Philp 

1 Schoolmaſter of Cruden, obſerved the 7th of February laſt, the De- 
fenders offered to diſproye the Extract of the Proceedings of the Preſ- 
| | 5 bytery, 
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tery, with reſpect to due Intimation having 1 made, by their Or- 
ws A the . againſt which the . That Pref. 
byteries being Courts of Record, Extracts from their Records ought to 
be ſuſtained probative of their Proceedings, as well as other Courts of 
Judicature. N | | 

It was anſwered for the Defenders, That whether Presbyteries were 
Courts of Record or not, it was certain chat the alledged Proceedings 
in any inferior Court oy be diſproven per membra curiæ, as the Ex- 
tracts from thence may be by the original Minutes; or otherwiſe too 
great a Power would be given to Clerks of framing wrong Minutes, 
and giving wrong Extracts. . 


The Lords found, That the Defenders might di ſ 
prove the Minutes of Presbytery produced for 
the Purſuers, by proving that the Minutes pro- 

| | Auced were diſtonform to the Records, and that 

A4. Jo. Dundas. 7 the Fatts therein mentioned were not /0 done; 

At. Ja. Graham fen. J and remitted to the Ordinary to grant Commiſ: 

ſion to the Fudge Ordinary of the Bounds to in- 
3 Ce the Records, and receive the Oaths of the 
__ Clerk and other Members of the Court. 


Lord Pancaitland Reporter. . Hall Clerk. 


*. . . Zodem Die. 


James Gray Writer to the Signet, Aſſigny of Margaret 
Ann a AIR Tr 


William Hutton A/igny of Patrick Thomſon. "pin 


1 White, eldeſt Son to Thomas White Indweller in Leith, 
| 4 entred into a Marriage Contract with Margaret Matthi ſon, in 


which the Father was Con/enter and Burden-taker for his Son, and 


became obliged to pay to him 3000 Merks ; which, with 2000 Merks 
brought as Tocher with Margaret Matthiſon, Thomas the Son obliged 
' himſelf to ware, beflow and employ upon Land, or good Security 
for Intereſt, for himſelf and his Wife, for her Liferent-uſe alle- 

narly, and the Bairns of the Marriage in Fie. 1 
Thereafter Thomas White elder, in his Daughter Marion's Contract 
of Marriage with Patrick Thomſon, covenanted to pay with her 4000 
Merks of Tocher: Of this Contract Fames Gray, as Aſſigny of 
Margaret Matthi ſon Reli& of Thomas White younger, raiſed Redu- 
tion upon this Ground, That Thomas White elder, having become 
bankrupt, could not enter into ſuch an Obligation in prejudice of Mar- 
garet Seatrhiſor's Liferent- proviſion, for which he was priorly bound, 
as Burden-taker for his Son, by which he, as correus, had ſubjected 
himſelf to the fulfilling of any Obligation his Son had come under in 
his Contract of Marriage with her. ; „ 
1 It 


« 


Record, the Creditors were not in bona ſi de to contract with his Brother: 


1 8 
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It was anſwered, That the Father became only obliged to pay 3000 
Merks to his Son, but was not bound to employ the ſame with the 
Wife's Tocher, that the Son alone was taken bound to perform that 
part of the Contract; and though the Father as Adminiſtrator in Law 
authorized his Son, becauſe then a Minor, which gave Occaſion to the 
uſual Clauſe in the Beginning of the Contract, With the ſpecial Ad. 
vice and Conſent of his ſaid Father, and the ſaid Thomas White 
elder for himſelf and taking Burden upon him for his [aid Son, and 
they both of one Conſent and Aſſent, Sc. yet that could never impl. 
that the Father was Cautioner for the Son in theſe Obligations in which 
the Son was alone bound. | 


The Lords fiund; That Thomas White elder was 
not bound in his Son's Contract of Marriage for 
CALLED the Liferent of the 5000. Merks thereby provi- 
4a. ba Yee mes FW $ ded to his Wife Margaret Matthiſon, and now a/- 
r re ſigned to James Gray; and therefore found 15 
could not reduce Thomſon's Contract of Marri. 

age on the Ground of that Credit. 


Lord Cullen Reporter. Mac tenzie Clerk. 
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8 December 8, 1724. 


James Willſon Merchant in Glaſgow, 
* AGAINST ET 
The Creditors of Dorater. 


JN the Ranking and Sale of the Eſtate of Dorater, it was diſputed 
betwixt Mr. Willyſon, the Heir of Tailzie, and the Creditors of his 
Brother (who had forfeited his Right to the Eſtate, as obſerved 25th 
June 1724) whether or not the Eſtate of Dorater, being tailzied with 
irritant Clauſes in the Procuratories and Precepts, but the Tailzie not 
recorded in terms of the Act of Parliament 1685, did exclude the 
Creditors from Payment of their Debrs. 

The Defence made for the Heir of Tailzie was, That the prohibi- 
tive, irritant and reſolutive Clauſes in the Tailzie being in coffe in the 
Procuratories of Reſignation, Charters and Infeftments Eating upon 


and therefore that the Tailzie was effectual againſt them, though the 
ſame was not regiſtrate in the Regiſter of Tailzies : In ſupport of which 
it was argued, that the Act of Parliament was not a correctory Law, 
bur declaratory, and extended the Powers of making a Tailzie, by 
granting Privileges of inſerting Clauſes, which formerly could not have 
3 done; but in other Reſpects, what were formerly Principles of 
Law with reſpect to Tailzies ſtill fubſiſted, ſuch as, when one affects 
by Diligence a qualified Right, he can only carry that Right with the 
Qualities and Irritancies which affect it. 240, That the Clauſe of = 


3 


* 
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where it enacts, That ſuch Tailgies ſh 
the Requiſites thereafter enjoined by the Law are obſerved, of which 
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AR, which declares ſuch Tailzies ſhall only be allowed, does noways 
reſpect the Regiſtration, but ſimply the Caſe where the Clauſes irritant and 
reſolutive are not repeated in the Procuratories and Precepts; and the 


Neceſſity of Regiftration reſpected only ſuch Tailzies, which contained 
Clanſes beyond what was the eſtabliſhed Law before; and this a 


I a ppeared 
from the Certification in the Law, vig. That if the ſaid Proviſions 


and irritant Clauſes ſhall not be repeated in the Rights and Con- 
wveyances, the ſame ſhall not militate againſt the Creditors or other 
ſingular Succeſſors, who ſhall happen to contract bona fide with a 
Perſon who ſtood infeft in the Eſtate, without the ſaid Claniſes in 
the Body of his Right; but there is no ſuch Certification in the Sta- 
tute: If the Tailzie ſhould not be produced before the Lords of Seſſion, 
and if the Reaſon of the thing is conſidered, Creditors are fully certio- 
rate by inſpecting the ordinary Record, whe 
Risk and Hazard from the irritant Clauſes in t 
whom they contract. Þ | 
To all which it was anſwered for the Creditors, That the Lords had 
found, that though the Tailzie was not inſert in the proper Regiſter, 
et the Irritancies take place againſt the Heirs of Entail; and if it ſhould 


erſon's Right with 


ike ways be found, that theſe Irritancies are effectual againſt Creditors, 


the Act of Parliament eſtabliſhing a new Record for that Purpoſe muſt 
be altogether vain and to no Intent; That the Lords had found other- 
ways, particularly in the Caſe of Borthwick of Hart ſide and Wiſhart 
of Logie, where the preſent Queſtion was expreſly determined in fa- 
yours of the Creditors. In the Caſe which gave Riſe to this Statute, it 
was complained of as a H — that Creditors, when they lent their 
Money on the Faith of their Debitor's being in Poſſeſſion of an opulent 


Eſtate, and were not bound to know the Qualities and Conditions of 


his Right, it was hard that they ſhould be forfeited of their Debts, 

when there was no certain Law to regulate the Nature of Tailzies ; 

That the Statute 1685 was correctory, peared from that Clauſe in it, 
4 


| only be allowed, &c. where 


this is one, That the Tailzie be inſert in the particular Regiſter ap- 
pointed for that Purpoſe; and being ſo inſert, the ſame ſhould be offs: 
Ctual both againſt the Heir and Creditors ; which Word ozly ſhows the 
Statute to be as much correctory, as if it had proceeded on a Narrative; 
„That whereas it was doubted, that Tailzies were effectual againſt 
0 Creditors, as well as Heirs ;' therefore it is ſtatute, that ſuch Tail- 
ies ſhall be effectual againſt Creditors, as well as Heirs, providing 
that the Requiſites mentioned in the Statute are obſerved.” 8 

That the Word on reſpects the Regiſtration, appears from the im- 
mediate ſubſequent Clauſe, and being io inſert, Sc. declares the fame 


to be real and effectual: And as to the Certification touching the O- 
miſſion of the Claules irritant, it had nothing to do with the preſent + 


Queſtion, where the Tailzie is not regiſtred; on the contrary, the Law 
ſuppoſes, that, the Tailzie had been once perfected, and that ſome of 
the ſubſequent Heirs of Entail to be free of it, ſhould omit to ingroſs 
the irritant Clauſes when they received their Rights: The once produc- 
ing the Tailzie before the Lords, was ſufficient for all the ſubſequent 
Heirs of Entail ; yet every Heir of Entail was obliged to renew the ir- 
ritant Clauſes in his Charters and Infeftmenrs, 


a 


they may ſee their 
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The Lords found, That the Tailzie not being re- 

et ſen. for giſtrate iu terms of the Act of Parliament, can+ 
Itty 0B. 8 f | b | 


= &r ay not prejudge the Creditors. 
Alt. Ja. Graham ſ P Judg | Hall Clerk. 


- 
* 
* . 
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December 9, 1724. 
Elſpeth White, 2 
AGAINST 


* Beſſie Moor. 


Atrict White, ſometime after his Marriage with Beſſie Moor, pur- 
L chaſed a Tenement in Aberdeen 5 and. there being no Contract of 
Marriage betwixt them, he took the Rights thereof to himſelf and Wife 
in Liferent, and to the Heirs of the Marriage in Fie, but with ſpecial 


Proviſion and Condition, That it ſhould be lawful for him to burden 
tbe ſaid Houſes with any Sums of Money, leſs or more, that he 
ſhould 1 to borrow from any Perſon or Perſons, or with any 
Bond of Proviſion to his Children, or to diſpone the ſame to any 
Perſon be ſhould think fit, without Conſent of bis ſaid Spouſe, or 
Heirs procreate or to be procreate betwixt them, as freely as if no 
ſuch Proviſion had been made in their Favours.  ,- 

Of this Marriage there was one Dayghter, who after her Father's 
Deceaſe produced an abſolute Diſpoſition from him of the foreſaid Te- 
nement in her Favours, and upon it craved to be preferred to her Mo- 
ther's Liferent· right, alledging, that though the Husband had provided 
her in ſuch a Right, yet by the Conception thereof he had retained to 
himſelf a Faculty of diſponing the Liferent-lands to any Perſon he 
pleaſed; and that accordingly he had exerced that Faculty by the. Con- 
veyance made in her Favours. | MAES 

It was anſwered for the Relict, 1-20, That by the reſerved Faculty 
no more was intended, than that the Husband ſhould have a Power to 
diſpone for onerous Cauſes, as appeared from the Words of the Clauſe, 
viz. of burdening the Houſes with Sums of Money borrowed, or 
Proviſions to Children: Therefore ſince he had reſtricted himſelf from 
| burdening, except for Payment of borrowed Money or Proviſions to 
Children, he could not be ſaid to have retained the abſolute Power of 
diſponing, according to the Principle, cui minus non licet, nec plus 
licet. 240, By the Husband's reſerving a Power to diſpone without 
Conſent of the Heir, it appears, that he had it not in view to reſerve a 
Power of diſponing, except in fuch Caſes where the Conſent of the Heir 
was neceſſary, which never could be to a Diſpoſition in her own Favours. 


The Lords found, That the Husband could not, 
| | iu virtue of the Reſervation: contained in his 
Garden for the W Right, diſpone the Lands gratuitouſly in fa- 
Alt, Ja. Ferguſſon ſen. ' vours of the Daughter the Frar in 1 rag 
0 
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of the Liferenter, and therefore preferred the 
Relict. | 


Mac ten gie Clerk. 


December 10, 1724. 


N Anſwer to a Queſtion propoſed by the Lord Cowper, the Lords 
- I found, That if two or more ſhould accept a Bill, each of them 
was bound in ſolidum. 


—_— 


| December 15, 1724. 
Milliam and Margaret Douglaſſes. 


AGAINST 
Robert Douglas their Father and Edward Drummond, 


FR Over: Donglas, in his Contract of Marriage with Helen Gourlay, 
became bound ** betwixt and a certain Day, to procure himſelf in- 
« feft as Heir to his Father in certain Lands; and being fo infeft, to 
infeft and ſeaſe the ſaid Helen Gou#lay in Liferent, and the Heirs 
to be procreate of the Marriage in Fie; which failzieing, his own 
«« neareſt Heirs and Aſſignies whatlomever, reſerving always his own 
n | 
Helen Gonrlay died, and the Purſuers, her Children, ſuſpecting that 
their Father intended to dilappoint them in favours of a ſecond Wife, 
uſed Inhibition againſt him upon their Mother's Contract of Marriage. 
After the Inhibition had been duly publiſhed and recorded, Robert 
Douglas granted a Njipoſition of theſe Lands in favours of Edward 
Drummond, upon a Narrative of onerous Cauſes, Which, upon En- 
quiry, was found to be but affected. 1 | 
Thereafter the Children inſiſted in a Proceſs againſt their Father for 
Implement of the foreſaid Contract, in which Mr. Drummond com- 
peared with his Right from the Father, and-contended, That in the 
Conſtruction of Law, and by the apparent Intention of Parties in the 
Marriage-articles, the Fie was to remain with the Father, and the Iſſue | 
of the Marriage could claim no more than a Right of Succeſſion; and 4 
therefore he had Power to burden or alienate the Subje&, which coutd 
not be defeated by an Inhibition at their Inſtance. 
It was anſwered for the Purſuers, That whatever might be the Caſe, 
where the Proviſion in a Contract of Marriage was to the Father in 
Liferent, and to the Children aſcituri in Fie (in which, was it not 
for the Subtilty, that the Fic cannot be in pendenti, a good deal might 
be ſaid to prove from the genuine Principles of Law, that there the Fa- 
ther was only Fiar in truſt for the Children, when they ſhould exiſt 5 
yet ' tis highly reaſonable, both in Law and Equity, that when Chil- 
dren of a Marriage do exiſt, and when by the Diſſolution of the Mar. =_ 
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riage it appears to a certainty, who are the Heirs of it, the Heir fo ex- 


— 


* 


—— 


iſting ſhould have a proper Action, to oblige the Father to denude of 


the Fie, and implement his Obligation: If it were otherwiſe, it would 
be an Abſurdity to talk of a Liferent to the Father, and a Fie to the 
Children; ſince he could in no Event be Liferenter, nor the Children 
become Fiars. If this Reaſoning is juſt, with regard to the Import of a 
Deſtination of a Right to the Father in Liferent and the Children »aſcz- 


turi in Fie, it muſt be ſtronger in this Caſe, where the Father is obliged 


to procure himſelf infeft as Heir to his Father, and then to infeft the 
Children of the Marriage in Fie, with a Reſervation of his own Life- 
rent, and that within a certain fixed Time; this is a plain direct Obli- 
gation to ſettle the Fie of the Subject upon the Children, and nota Pro- 
viſion to ſettle it either in Liferent or Fie upon himſelf: It can admit of 
no other Meaning but that, when ever the Children do exiſt, or atleaſt 
when it certainly appears that they are Heirs of the Marriage, the Ob- 
ligation is to be implemented by a Conveyance of the Fie to them, with 
a Reſervation of the Father's Liferent. By this juſt Interpretation of 
the Intention of Parties, all that ſubtile Doctrine, that a Fie cannot be 

endent, at once flies off: It therefore follows, that the Inhibition uſed 

y the Purſuers, who, as Children or Heirs of the Marriage have a 
proper Action to make the Father denude, muſt be available 2d hunc 


effeftum, to reduce the Conyeyance in Drummond's Favours, even 


though it had been granted for onerous Cauſes. It was upon theſe Prin- 
ciples that the in. the Caſe of Chri/tian 22 againſt Cum- 
ming of Auchry, found! That the Father being obliged to provide the 
«« Heirs of the Marriage to certain. Lands, which failzieing, his own 
„ neareſt Heirs and Aſſignies Whatever, the Daughter, as Heir of the 
„Marriage, had a good Action to oblige the Father to denude in her 
„ fayours.” | MN env, 

| Replied for Drummond, That the Purſuers neither are nor can be 
Heirs of the Marriage during the Life of their Father, eſpecially in this 
Caſe, where, by the Termination of the Succeſſion in favours of his 
Heirs whatever, and by his being ordained to ſerye Heir to his own 
Father, the Fie is clearly lo in his Perſon; and therefore as long as 
he lives, the Children are only Subſtitutes, and their Right being pen- 
dent during all that time, falls only. ro be completed by a Service after 
his Death. That if it is made out that the Father is Fiar, it muſt fol- 
low of conſequence, that there is here no more than a ſimple; Deftina- 
tion, alterable at pleaſure, or at leaſt in no Senſe good againſt onerous 
Tranſactions; the very Eſſence of a Fie or Property conſiſting in an 
unlimited Power to diſpone at pleaſure, much more for an onerous 
Cauſe. That in this Caſe the Argument for denuding de pre ſenti is 
withour all foundation, ſeeing the Father is not Subſtitute himſelf to the 
Heirs of the Marriage, but hzs neareft Heirs and Aſſignies whatever 
are fubſtitute to them, which ſhows, that nothing but a Succeſſion was 
intended in behalf of the Iſſue of the Marriage. That in dubio, he is 

reſumed Fiar cujus heredibus maxime proſpicitur, as in the Caſe 
hom ſon contra Lawſon, 4th February 1681, and 21ſt November 
1705, Creditors of Pater ſon againſt Douglaſſes. Vide alſo Dirleton, 


voce FIE, with Stewart's Anſwers. That the Nature of the Obliga- 


tion itſelf being chiefly to be regarded, and there being nothing binding 
or obligatory in it, nor any prohibitory Clauſe, the Inhibition is alto- 
Ry, - gether 
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gether inept. without any Force whatever, as proceeding on no proper 


legal Foundation. And, laſtly, the Caſe of Auchry was not in point, 


the Husband was obliged to preſerve the Lands, and do no Fact or 


Deed that might anyways prejudge the Heirs of the Marriage; be. 


ſides, in that Caſe, a Liferent- right a//enarly was provided to him, 
which proves, that the Fie was not veſted in him. | 
Duplied for the Douglaſſes, That an Obligation on the Father to in- 
feft the Children in Fie, at a certain, Period, being once eſtabliſhed, no 
ſatisfactory Reaſon can be given why, after the Inhibition, the Father 
ſhould have any Power to diſpone: That the Reaſoning, from the laſt 
Termination of Heirs and the Deciſions quoted in confirmation thereof, 
can have no Weight in a Queſtion, where the Father is ſpecifically ob- 
liged to ſettle the Fie in the Children, whatever they may have to ex- 
plain a Dubicty, whether a Fic is in the Husband or Wife. | 


The Lords found, by the Clauſe in the Contract 
f Marriage, the Father 2 obliged, after 
1 hit own Right was completed, to infeft the 
Ad. Ja. Graham ſen. 8 Heirs of the Marriage in Fie, aſſoon as they 


Ro. Dundas Adyocatus. exiſted, that he could not grant any voluntary 


lt. Alex. Irvine & / p Wy - 
Ck Areokive, Right in prejudice of theſe Proviſions; and 


therefore that the Inhibition was effetFual a- 


gainſt the Diſpoſition in queſtion. 
Lord Cullen Reporter. . Dalrymple Clerk. 


December 16, 1724. 
Ihe Earl of Traqudir, 
2 lanet Gibſon, 


TH: Defender had become Cautioner in a Tack granted by the Earl 


to Robert Cairns, which ſhe ſigned only by the initial Letters of 
her Name; one Notar had wrote her Name at length as explanatory of 


her Initials, and two Witneſſes were adhibite who were inſert in the 
Tack as Witneſſes to her Subſcription. She being charged as Cautioner, 
offered the following Defences. RG, un 23% 
Imo, That the 80th Act of Parliament Anno 1579, allowing No- 
tars to ſubſcribe for Parties, does require two Notars and four Wit- 
_ ; but in the preſent Caſe there is only one Notar and two Wit- 
neſles. | | Fa fo Fe by La ans | 
240, That the 21ſt Act of Parliament 1672, concerning the Pri- 
vileges of the Lyon, does regulate the Manner of the Subſcriptions of 
Pasha of all Degrees, and requires that all Perſons, under Nobility 
and dignified Clergy, ſubſcribe by writing their Names at large, or at 
leaſt the firſt Letter of their chriſten d Name and their Sirname at full 
length, whereas here there is only the firſt Letter of the Sirname. 
3740, The Lords by their Deciſion 18th June 1707, Meikle againſt 
K k 2 Dunlop, 
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132 DECISIONS of the © 
Dunlop, rejected an Execution becauſe it was ſigned only by the Ini- 
tials of one of the Witneſſes. | e | 
It was anſwered, to the x//, That the Act 1579 concerns only the 
Caſe where Parties do not ſubſcribe at all, but where a Party has ſub- 
ſcribed by Initials, the Subſcription of a Notar is fuperftuous. To the 
zd, That the Act 1672 does not exclude Subſcriptions by Initials, but 
only prohibites Perſons under the Degree of Nobility, G5 to ſubſcribe 
by che Names of their Land-Eſtate; and what is there ſaid as to writing 
the Sirname at large is demonſtrative, but not excluſive or ohibitory 
of ſigning by Initials. To the 34, it was anſwered, That the Deciſion 
concerning Witneſſes to an Execution, where Witneſſes who can write 
their Names at large, may and ought to be adhibited, will not apply to 
the Subſcriprions of Parties to Obligations, where the Creditor muſt 
take the Subſcription as the Debitor can adhibite it. | 
The Lord Grange Ordinary ſuſtained the Subſcription by Initiale, 
unleſs the Defender wonld confign and improve To which the 
Lords adhered, ſiner it was not denied that the Mark adhibite to 
the Tack charged on was the Suſpender's Mark, 


Juſtice Clerk. 
Ac. Ch. Areskine. * | 
Alt. Arch. Murray. $ 
I QAS, December 18, 1724. 
— AGAINST 


Hr james Nicolſon. a 
* ſaid James Leſlie having Right to a Bill accepted by Sir 
James Lady, the Term of Payment of which was paſſed before 
their Marriage, charged Sir James for Payment; who ſuſpended upon 
this Ground, That Inland Bills, ſince the Act of Parliament 1681, 
bear Annualrent after the Term of Payment, and therefore fall not un- 
der the jus mariti or relictæ, in conſequence of the Act of Parlia- 
ment 1661, which declares all Sums bearing Annualrent to be heritable 
guoad eum & relictam; and therefore ſuch Bills due by a Wife 
ought not to affect the Husb ae. 5 
It was anſwered for the Charger, That ſince the Act 1661 did only 
ſtatute, That all Contracts and Obligations for Sums containing 
* Claiſes for Payment of Annualrent and Profit, ſhould be moveable 
in certain Cafes; declaring that they ſhould remain heritable as to the 
jus mariti & relife,” it does naturally follow, that Sums which 
bear no Annualrent e pacto, but ex 2 as Bills do, are not heri- 
table s- relictam And fo my Lord Stair gives his Opinion, 72 
440 of his I»ftitutions, in which Place, when he ſtates the Relict's 
Share, he mentions always Bonds bearing Clauſes of Annualrent; from 
which it would appear, that he made the Diſtinction between what was 
due ex lege and ex See Thus a Charge upon a Decreet, with De- 
nunciation and Regiſtration, makes the Sum in the Decreet 81 An- 
N | 5's nuairent 


. 
U 
* 
# 

1 1 
* + 

i . 

4 

on ' 

14 4 

a 
N 
1 . 

U 

4 , 

: 

i 
6 

* 

z . 
os 
y 

= 
| | * 
* 
v 
11 
| 5 
| at - 

1 
. 

E 

. 

1107 

| 4 
* 
is 3 
— 

71 
1-0. 

4 : 

Fi\ 

1 
$ 

i iF 

l : 

US 
I 1 
\ 

8 

1; 

WL 16 „ 

in 
. 
* 

1 

* 
? 

» 

\ 3» 
v 

l . 
, 

G * 
1 
1-48 
3" 

\ 1 

4 

+; . 

l 

. 

11 * 

75 

1 

1 4 

1 

121 

1 
1 

{IS 

Tm?) 

. NN 

renn! 

. 5 1 

18 TOY 

N 24 

215 BY 

* "4 > 

F . \ 
* 
1 

1 
" 

N 

TO. a 

a 4 

WIR 

$ 3+ 4 

Tr 

. 

9 

= 11 

4 £ 1 

P's 

BY 

S% 14 

"23: 

4 G 

13 

1 

1 

4 

- 

1 

14 
67 

. * 
t 
1 
, IPL 

159 

LU 
1 

1 
18 

11 

T 
bo | 

e4, 

| , 
„*. 
1.6 
147 
* 
$3: 

£34 iy 

\\ 

\ - 

| (1 
”; 

BIS + 

f 
8: 0 
+8 
4 

14 
5 

0 
K 

15 

. 
7. 
: 

A 
Fg 

1 
U 

11. 

1 * 

FIN 

PF LOS 
* N 
. , 
ty 

YI 
121 
SK t 
11 * 
[ 

BF: 

4 

"$I 2 

171 

| 1 

1 

j 

Il 
+7 

TIES 

F i y 

1 

CE 

F118 


2 


= — —— 


G I SESSTON: 33 


K * e 


nualrent by Statute, yet the Sum does not thereby become heritable. 
| quoad relitfam ; nor would it before the As 1641 and 1661 haye 
thereby fallen to the Heir, theſe Acts not having reſtricted the Jus re- 
lickæ any further than it ſtood at the Time, though they brought Sub- 
jects altogether heritable ro be in certain Reſpects moveable as to the 
Executor. Money in'a-Tutor's hand bears Annualrent by Law after a 
certain Time, yet the Heir could never pretend, before the Act 1641, 
to exclude the 1 or Relict therefrom. A Relict was preferred 
to her part of a Decreet obtained at her Husband's Inſtance, for Repay- 
ment of an heritable Debt which he had paid as Cautioner, bearing 
Annualrent ay and while the total Sum was paid, roth Fuly 1628, 
Cant contra Edgar. A Charge or Purſuit upon a Bond does not ſtop 
the Currency of the Annualrent for the Time, yet ſuch a Charge or 
Purſuit would make the Sum moycable, quoad the jus mariti, as was 
decided 19th July 1664, Scrimzeor contra Murrays. The Reaſon 
why Bonds and Contracts containing Clauſes for Annualrent did belong 
to the Heir before the As 1641 and 1661, was, That the Creditor 
having thereby pactioned for an annual Profit for a Tract of Time, it 
was conſidered in Law as a feudum pecuniæ or Fie, and the Money 
was preſumed to have been laid out for the Behoof of his Heirs: And 
until it appeared from his not calling for the Money at the Term of 
Payment, that he deſigned to let it ly for a Tract of Time, the Bond 
would have belonged to his Executors; which is a plain Evidence that 
the Intention of the Creditor, and not the ſimple * of Annual- 
rent, made it heritable and go to the Heir; and ſince Bills are conſider- 
ed as a Bag of Money, no ſuch Intention can appear from them. 
Replied for the Suſpender, That nothing was further intended by 
the above two Acts than ſettling the Succeſſion of younger Children to 
Sums of Money bearing Intereſt, which formerly went to the Heir, 
but the Rights of the Husband, the Wife and the Fisk continued to 
ſtand upon the footing of the former Law, by which all of theſe were 
excluded from any Right to the Property of Sums bearing Annualrent, 
without any Diſtinction whether it was by an expreſs Clauſe, or from 
the Nature of the TranſaQtion. © . £445 
The Suſpender likewiſe endeavoured to ſhow the Weakneſs of the 
Diſtinction between Annualrent due ex pat#o and ex lege, from the 
following Caſes; 190, A Bond for the Price of Lands will not, as to 
any part of it, belong to the Relict, though it has not a Clauſe for 
Payment of Annualrent; and this merely on account that it bears An- 
nualrent ex taczto pacło, or what the Charger calls ex lege. 2 do, In 
the Caſe of an Eugliſh or double Bond, the Debitor has a Power to 
relieve himſelf from Payment of the double Sum, by paying the Inte- 
reſt of the Sum truly advanced to him; and though no Annualrent is 
therein ſtipulate, yer the Relict will have no Share of ſuch a Bond. 
Duplied for the Charger, That neither of theſe Inſtances were ſuffi- 

cient to overturn ſo juſt a Diſtinction 2 by ſo good Authority: 
For the firſt was no more than begging the r ince the Suſpen- 
der could aſſign no other Reaſon, why a Bond for the Price of Lands 
ſhould not fall under the jus relictæ, than that it would ſeem abſurd 
that the wanting or adding a Clauſe of Annualrent ſhould enlarge or leſ- 
ſen the Relict's Intereſt: And as * TY ſecond Inſtance, a double Bond 


has 
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* — 


has been always found to reſolve into a Stipulation of Annualrent to 
the Extent of the principal Sum at the current Intereſt. : 


 4r6:hing forthe Charger. ) be Lords found, T hat the Sam contained 
NN C in the Bill was moveable, and that there- 
fore the Suſpender was liable. 


F uſtice Clerk. 


H. Dalrymple ſen. 


Lord Grange Reporter. 
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| December 23, 1724. 
Jolraib Tham Merchant in Gottenburg, 
AGAINST a 


Charles and Richard Sherriffs Merchants in preſtonpans. 


I the Month of September 1718 James Sherriff, Brother to the 
/ 


Defenders, failed with a Cargo of Herrings belonging to himſelf and 
them, having a diſcretionary Power from the Defenders to carry them 
to any Port in Sweden, where he could diſpoſe of the Herrings for a 
Home-Cargo of Iron and Dales; and in caſe he could not ger ſuch a 
Cargo in Sweden, he was to proceed to Dantzick, He arrived at 
Gottenburg, having with him a recommendatory Letter from the De- 
fender Richard to Mr. Tham, deſiring his, Aſſiſtance in diſpoſing of the 
Herrings, and referring as to Particulars to his Brother, who had a Com- 
miſſion to manage the whole Affair. 

The Purſuer, in the View of aſſiſting James Sherr:if}, applied to the 
King of Sweden's Commiſſioners: at Gottenburg, offering them the 
Herrings = the Service of his Majeſty's Army, and to take Iron in re- 

for them. 1 4. 18 

On the 19th of September 1718 the Purſuer acquainted the Defen- 
der Richard, by a Letter, of his having made ſuch Application to the 
King's Commiſſioners; and by another Letter of the 18th of Ocłober, 


he acquainted the ſame Defender, That he had ſold to the King's Com- 


miſſioner s the Herrings at 20 Dollars per Barrel, and was to receive 
the Iron at 16 Dollars per Ship's Pound, and that in fourteen Days or 
thereby the Ship would be ready to ſail with the Iron. By a third Let- 
ter of the 17th November, the Purſuer acquainted the | ths Defender 
Richard, That the Iron was put on board as the Proceed of the Her- 


rings; and on the 2oth of November James wrote to his Brothers, 


That he had concluded a Bargain with the Purſuer for the Iron, but 

mentioned nothing of any Bargain with the King's Commiſſioners. 
James accordingly ſailed with his Cargo, brought it home and divi- 

ded it with his Brothers, according to their reſpective Proportions of 


the Herrings; but the true Fact was, that the Iron bargain'd for from 


the King not having been delivered at that Time, the Purſuer, in hopes 


that it would be delivered in a ſhort Time thereafter, had put on board 
the Defender's Ship Iron of his own and of other Peoples, then in his 


| Cuſtody, to the Value of what he expected from the King, and having 


continued 


eee PTR. OV 


AR. Dun. Forbes. 


owe - oc out agcy - <one. amy . a, 9 # 


— 


continued in expectation of the King's Iron till his Majeſty's Death, 
which happened in the Zanxary following, and for ſome Months 
thereafter, he wrote no Account to the Defenders of the Diſappoint- 
ment, nor made he any Demand on them for the higher Value ar which 
he was obliged to replace the Parcels of Iron he had taken and applicd 
to the Uſe of the Defenders; but at laſt having loſt all Hopes of ger- 
ting theRing's Iron, he raiſed this Proceſs againſt the Defenders for the 
Value he had been obliged to pay for that Iron, wherewith he had re- 


placed the Iron which he had put aboard the Defenders Ship, and cra- 


ved an Act and Commiſſion for proving that the Iron contracted to be 


delivered by the King for the Defenders Herrings never was deli- 


vered. ä 1 111808 

It was objected, That the Point trayed tb be 3 was a direct 
Contradiction to the Purſuer's Letter of the 17th of November, wherein 
he acquainted the Defenders, that the Iron put on board their Ship was 


the Proceed of their Herrings. 240, Admitting the Fact to be as ſta- 


ted, yet the Defenders could not be liable, becauſe the Purſuer had 
plainly taken the Risk and Hazard of the King's Iron upon himſelf,” 


and muſt ſubmit to the Loſs by it. BY | 

It was anſwered, That the Contracts with the King's Commiſſioners 
were entred into with the Conſent, Participation and Knowledge of 
James Sherriff the Defenders Truftee ; ſo that the Risk behoyed to 
be his and his Conſtituents, and not the Purſuer's, who merely out of 
Reſpect and Favour to the Defenders had accommodate them with Iron 


which belonged to other People, to expedite their Affairs. | 
: Replied, That when a Factor - furniſhes Goods of his own to his 


Conſtituents in exportation of receiving other Goods contracted for to 


replace them, and does not acquaint his Conſtituents, HE the Factor 


would fall to have the Profit of theſe Goods, which he expected, if 
their Value ſhould riſe before Delivery ;: He therefore muſt ſubmit to 
the Loſs, if their Value ſhould fall, or if the Goods ſhould never be de- 
livered : And that the Defenders were neither to have the Loſs nor 
Profit of the Bargain between the Purſuer and the King's Commiſſion- 
ers, ſeems evident from James Sherrif”s Letter of the 20th of No- 
vember, which mentioned an abſolute Bargain for the Iron with the 
Purſuer, but took no Notice of any Concern in the Bargain with the 


EFing's Commiſſioners. 


Tybe Lords found, That the Pur ſuer having advi- 
| ſed by his Letter of 17th November 1718, that 
Iron was: loaded for the Proceeds of the Her- 
rings conform to James Sherriff”s Commiſſion, ar 

 Supercargo by the Freighters, and his Letter of 
the 20th November, the Purſuer cannot now be 

; allowed to prove contradittory Facts to his for: 
mer Correſpondence: And found James Sheriffs 

Knowledge (though partly concerned in the out- 


Alt. Ja., Graham ſen. 


Ward ay 1, that part of the Purſuer*s or other 


Peoples Iron in his Cuſtody was ſhipped aboard 
in return of the outward Cargo, not relevant 
againſi the Defenders; and found no Preſum- 
pai: L119 prion 
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7.36 | DEC ISIONS of _  ” 


ption that James Sherriff did adviſe the Freight- 
| ers of the true Fat. | 
Lord Grange Reporter. 


Murray Clerk, 
3 n * - — - A 


Eodem Bie. 


2 
— 4 


Jabel Hi mclair, 
AGAINST: 
Sinclair of Barrack, 


Aurence Calder having purchaſed certain Lands from the Earl of 
Breadalbine, he took the Diſpoſition thereof to himſelf and Wife 


in Liferent, and to James Calder his Son in Fie, with and under this 


Condition and Proviſion, That it ſhould be lawful to the ſaid Lau- 
rence at any time in his Life, without Conſent of his Son, to bur- 
den the ſaid Lands with competent Proviſcons to his Daughters, 
or to contract Debts for an onerous Cauſe within the Half of the 


Value of the Lande: Which Condition and Proviſion was ingroſſed in 


the Precept of Safine. In purſuance of this Diſpoſition there was a 
Charter granted and James the Son infeft, and the Saſine duly regi- 
ſtrate; in which Charter and — therein contained, the foreſaid Fa- 
culry to burden was likewiſe ingr s'd. - Thereafter the Father granted 
Bonds of Proviſion to his Daughters, particularly one to his eldeſt, pro- 


ceeding on a Narrative of the foreſaid Right and Diſpoſition, and o the 


Clauſe contained in it and in the Charter and Safine. 2 
To this Bond Label Sinclair having Right by Progreſs, raiſed Pro- 

ceſs againft James Calder, whoſe Right was burdened with the foreſaid 

Proviſion; and having obtained Deereet, ſhe raiſed Adjudication of che 


| ſai d Lands: In which Proceſs Compearance Was made for Hint lair of 


Barrack, who had purchaſed the Lands from James Calder, and pro- 
duced: his Diſpoſition and Infeftment thereon, long prior to the intent- 
ing the Procels of Adjudication ; He repeated a Declarator, That the 


Lands ſhould be found free of the faid Proviſion, and that the Adjudi- ; 


cation ſhould we 5 
It was alledged for Mrs. Sinclair, That the Power and Faculty of 
burdening the Lands was a real Burden on the Son's Right, Which 


could not be neglected by any Purchaſer, being ſo anxiou y repeated 


in the ü and Charter, and expreſly inſert in the Precept of 
Saſine, and Saſine itſelf on Record, whereby it became both _ and 
publick ſo as to have negated Purchaſers, who ſeeing this Burden on 
Record, could not Son purchaſe in excluſion of. theſe Proviſions. 
240, it was alledged, That Barrack's own Right was burdened with 
theſe Proviſions, in ſo far as the Narrative of it refers to them; for af- 


ter deducing ſeveral Clauſes in James Calder's Right and Infeftment, 


there follows this one, Mith and under the. Burden of the ſeveral 
Proviſions contained in the Right . by the Earl of Breadal- 
bine Zo the ſaid James Calder and his Father, preſtable by them to 
him; and ends with theſe Words, as the ſaid Di ſpoſition containing 


" #0e 


a Re IB , i RC I 


Preſtonpans, 


— — . f SESSION. 


the above Clanſe, and ſeveral others more fully bears ; Whereupon 
ir was urged for Mrs. Sinclair, That Barrack was ſubjected to theſe 
very Obligations by the Tenor of the foreſaid Clauſe in his own 
Right. | | | 25 
Ic was anſwered for Barrack, That the Faculty as exerced could 
never affect the Lands: The Father might indeed, in virtue of that Fa- 
culty. have granted real Rights upon the Lands, which would have 
been effectual againſt a ſingular Succeſſor as a real Burden upon the 
Subject; but as he only granted a perſonal Bond, which no Purchaſer 
was bound to notice, or preſumed to know, the Right muſt remain 
perſonal till real Diligence be done upon it. As to what was alledged 
from the above Clauſe, that even Barrack's Right was burdened with 
theſe Proviſions, it was anſwered, That the Clauſe related only to the 
Obligations which Barrack's Author lay under to the Superior; and 
the Meaning could be no other than that the Purchaſer ſhould be liable 
to the Superior for the whole Duties and Preſtations for which his Au- 
thor ſtood bound. 


The Lords found, That the Debts or Bonds of 


Laurence Calder to his Children are no real 

| ; Burden upon the Lands, to affect a ſingular 

Jo. Sinclair for Barrack. T Succeſſor 5 and found the Diſpoſition by James 
** Js. Grabew ſen Calder to Barrack does not tranſmit the Lands 
with the Burden of theſe Debts, &c. a 


Juſtice Clerk. 


| Deciſions cited for Barrack : Thomas Rome y_ the Creditors of 


Graham, February 1719; The Town of Aberde 
of Tillymorgan, 16th December 1708. 

For Mrs. Sinclair : © Prengle againſt Prongle, 21ſt June 16773 
Children of Moſiſewell againſt the Creditors, 16th December I679; 
Creditors of Coxton againſt the Laird of Dipple, .; Creditors 


of Carnagie againſt Carnage, 


en againſt David/on 


* 


— 


3 


December 29, 1724. 


John Haldane, Eſq; Collector of his Majeſty's Cuſtoms at 


— 


* 


A 0 AIN 3 
The York-Building Company. 


M, Haldane having borrowed 3000 J. Sterling from the Zork- 
Building Company, and as a Security depoſitated with them 
6000 J. Sterling of their own capital Stock; he made an Agreement 
with the Company about the Time the 3000 J. became payable, That 
if that Sum ſhould be paid in Scotland, ſuch Payment ſhould be accepr- 
ed in Diſcharge of the above mentioned 8 A Bill was in con- 
ſequence of this Agreement accepted by Mr. Haldane, and duly paid 
to the Company's Managers in © ur ; but the Company not aving 
; | m trans. 
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— 


transferred the 6000 Z. capital Stock to Mr. Haldane or his Truſtee, 
He brought an Action before the Court of Seſſion againſt the Governor, 
Directors, N and Aſſiſtants of the ſaid Company for the Value 

of the ſaid 6000 J. Capital. | a a 

The Defenders excepted to the Competency of the Court, upon the 
following Grounds. | | by | 

1990, That they did not reſide within the Territories_of the Juriſdi- 
ction of the Court of Seſſion, but at London, and were thereby ſubject 
to the Courts of England, according to the Rule, ator ſequitur fo- 
rum rei. | | | | 

240, Since the Purſuer in this Caſe was inſiſting for a Transference 
to a Share of the Company's Stock, this by their Rules could not be 
done but in their Books ; and therefore it ought to be crayed only in 
that Place where theſe were. 

3t40, The Defenders being purſued as Adminiſtrators to a Company, 
they were not obliged to anſwer but in the Place where the Adminiſtra- 
tion was committed to them, as in the Caſe of Tutors, Executors and 
others - entruſted to Offices; and they adduced a. late Deciſion, The 
Marchioneſs of Annandale againſt Her Husband's Creditors. 

It was anſwered by the Purſuer, to the 1½, That the Company's Acts 
and Contracts are as effectual in Scotland as in England : The Agents 
authorized by the Directors treat for and in behalf of the Company in 
Scotland, and have a proper Office there: The Company have purcha- 
ſed a conſiderable Property in Scotland, and thereby are become Vaſ- 
ſals mediate or immediate of the Crown, and in conſequence con- 
venable before the Courts in Scotland, wherever they may happen to 
reſide, and that whether the Queſtion immediately concerns their E- 
ſtate in Scotland or not; otherwiſe no Debt contracted by the Compa- 
ny in England could be recovered upon their Eſtate in Scotland, ſince 
Decrees in England are no manner of Foundation for Adjudications, 
Arteſtment, or Poinding in Scotland. 5 
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"a To the 2d it was anſwered, That the Action was not for Delivery 
i of Stock, but Damages for not Delivery, which are preſtable here; and 
; | though the Action were for Delivery, yet it might Ko execute in Eug- 

Fi land, by transferring in the Books according to the Decree given. 
al It was anſwered to the 34, That the Company were purſued, and as 
4 a Body corporate, in point of ſuing or being ſued, have the ſame Ca- 


pacity as any Perſon in the Realm, and do daily ſue and are ſued here. 
As to the Caſe of the Marchioneſs of Annandale, the was convened 
as Adminiſtratrix of a Subject of Moveables, for which ſhe could only 
be exonered in the Court where ſhe had found Caution to be account- 
able. 
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Act. Dun. Forbes & Ro. 8 3 he Lords ſuſtained Proceſs at the Pur- 
Alt. Ja. Boſuell & Will. Grant. | fuer” 4 Inſiance. 4 3 | 


Lord Pollock Reporter. = 
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| Eodem Die. 
Mr. Parrick Haldane of Bearcrofts, Advocate, 
io; \ AGAINST 


\ 


Hir Alexander Anſtruther and his Creditors. 


He Defenders Lady, by virtue of a Factory from him, entred in- 

to a Minute of Sale, whereby ſhe fold to the Purſuer, at thirty 

two Years Purchaſe, the Lands of Newgrange, and obliged the De- 
fender to grant a Diſpoſition and Progreſs of Rights thereto. 

The Defender Sir Alexander having become bankrupt, his Creditors 
arreſted the Price; and a Diſpoſition and Progrels being offered by Sir 
Alexander to the Purſuer, he raiſed a Multiply-poinding, calling Sir 
Alexander and his Creditors, and repeated a Reduction of the Minute, 
founded on the following ObjeCtions to the Progreſs. | 

Io, That the Foundation of Sir Alexander's Right, upon which 
his Author was infeſt, being no other than certain Appriſings led a- 
gainſt William Carſtairs of K ilconquhar, former Hetitor of New- 

range, by his Creditors, upon which no Declarator of Extinction of 
the Legal had followed, and the Reverſion was only renounced by the 
apparent Heir who never entred, the lame was liable to Challenge at 
the Inſtance of any ſubſequent Heir, who might enter to the Predeceſ- 
for againſt] whom the Appriſings had been led; and Sir Alexander be- 
ing now bankrupt, the Purſuer could not depend on his Warrandice, 
— July 1676, ee Miln. 


240, That Sir Alexander never having been infeft himſelf upon the 
Diſpoſition from his Author, a Conveyance from him of his perſonal. 


Right could not ſecure the Purſuer againſt any latent Deeds of his, ſuch 
as Backbonds or Declarations of Truſt, 12th Ju 1670, Kennedy a- 
Peer . ods os ana. 3 
© 3t40, The perſonal Right was adjudged from Sir Alexander ſince the 
Minute, by other Creditors than the Arreſters; ſo that the Adjudgers 
would be preferable to the Purſuer; though he ſhould get a Diſpoſition 
in rem of rhe n.. | UE 
| Anſwered for Sir Alexander and the Creditors Arreſters, to the 1, 
That the Adjudications having been leg forty four Years ago, and the 
Reverſion having not only been renounced by the apparent Heir of the 
Debitor, againſt whom the Appriſings had been led, bur he having alſo 
granted a Bond of Warrandice upon which he was inhibite, the Righr 
was unqueſtionably ſecure in the Perſon of Sir Alexander's Author. 
To the 24, That the Purſuer behoyed either to condeſcehd on the 
Deeds of Sir Alexander, from which he apprehended Eviction, or be- 
hoved to depend on the Warrandice which his Creditors, who were 
called in the Multiply-poinding, ought to give the Purſuer upon recei- 
ving the Money from him. RN | h 
To the 34, Though the Adjudgers from Sir Alexander had carried 
his Right, yet they alſo carried a Right to the Minute of Sale; and 
though they might pretend to be preferred to the Arreſters on the 
5 | M m 2 3 Price, 
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Price, yet that was perinde to the Purſuer as to the ſubſiſting of the 
Minute. ; 2 
5 The Lords found the Minute of Sale abinding Con- 
tract on the Purſuer Mr. Haldane, Sir Alexan- 
der Anſtruther producing his Author's Infeft- 
ment and ſufficient Progreſs, unleſs Mr. Hal- 
| | . dane condeſcend upon Incumbrances that would 
Act. Alex. Garden. exclude his Right, but before Payment of the 
Alt. Ja Graham en. Price, found, that all the Creditors, parti- 
cularly the Adjuagers, ought to be brought 
into the Multiply-poinding now depending, in 
order to be diſcuſſed, 85 r to the Lords 
to conſider what Security or Warrandice ſhould 
be given by the Receivers of the Price. 


Hall Clerk. 


rr TG 


TP * December 30, 1724. 
Ne Jobn Cubbiſon of Culleno bz 
464 11 1 75 
John Cubbiſon his ſecond Son. 


Ohn Cubbi ſon the Father had taken a Diſpoſition from Sir William 
Gordon of the Lands of Blackcrazg to himſelf, his Heirs and Af. 
ſignies ; but when the Charter was granted by Sir William the Supe- 
rior, the Lands were diſponed to the Father in Liferent, and to John 
the Son in Fie ; upon this Charter Saſine was taken, and the Father w 
Attorney to the raking of ir. 1 | 
The Father raiſed Reduction of this Charter, as conveying the Fie to 
his Son, contrary to the Tenor of the original Diſpoſition, and with- 
out any written Warrant under his Hand for ſo material an Alteration 
of the Right, which he contended was neceſſary, ſince a Right conſti- 
tute by Writ could not be otherways tranſmitted than by Writ, Craig, 
lib. 2. tit. 2. $ 11. Spotiſwood, p. 242. 
It was anſwered for the Son, That the Father's Conſent to the ſet- 
tling of the Fie in him, muſt be preſumed from his accepting, uſing- and 
keeping the Charter, eſpecially when he acted as Attorney in taking 
10 the Saline : And as a farther Evidence that he homologate this Diſpo- 
$3 ſition of the Fie, it appeared, that ſome Years thereafter he ſigned a 
15 Bond along with his Son, in which the Son was deſigned of 1 


mo | and this Deſignation was not quarrelled by the Father. 


1 The Lords found, That the Charter and Saſine 
8 AR. Ja. Boſwell, T conveyed the Fie to the Son, and repelled the 
6 SL * Reaſon of Reduction. 


Lord Grange Reporter. ; a Dalrymple Clerk. + 
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January f, I725. 
- Mr. Waker H rirling, 
AGAINST 5 
Gray of Inverighty. 


Uring the Uſurpation of Oliver Cromwel, the deceaſt Gray of 
Hayſton was employed as Collector of Taxations and publick Im- 
poſitions within the Sheriffdom of Forfar. 9 757 
When King Charles II. was reſtored, he granted an Indemnity, 
wherein there were ſeveral Exceptions, particularly one, as to the Ac- 
compts of all Perſons who had received or intromitted with the publick 
Money from the Year 1637 to the 1660. | 
The Earl of Dunfermline obtained two Commiſſions from the 
Crown, one to call Intromitters with the one Money to an Ac- 
compt, with a Power to diſcharge them; the other impowering him 
only to call them to an Accompt: the firſt of theſe did not pals the 


\ Seals, but the laſt did. 


In virtue of this Commiſſion, he called before him Gray of Hayſton 
to accompt for his Intromiſſions with the publitk Money, which end- 


ed in this Manner; Hayſton was to pay to the Earl 30,000 Merks ; 


and on the other hand, the Earl was to diſcharge Hayſton of all Ac- 
compts of his Intromiſſions, to procure a Ratificazion from the Crown 


of the ſaid Diſcharge, and to obtain for Hayſion a Remiſſion under the 
King's Hand. | 


In conſequence of this Bargain, Hayſtor paid the Earl 2000 Merks, 


procured him a goa os of a Debt of his to the Earl of Crawford of 
14,000 Merks, and delivercd four Bonds blank in the Creditor's Name 
for the remaining 14,000 Merks. - 

The Earl's Part of the Agreement was performed in this Manner ; he 
granted a Diſcharge to Hayſton, and likewiſe a Backbond of the Date of 


the Bonds, vi. the roth of September 1670, Obliging himſelf to 


procure under the King's Hand a Ratification of the Diſtharge 
then granted by him, together with the Remiſſion ; and to deliver 
the ſaid Ratification and Remiſſion to Hayſton betwixt the Date 
thereof and tenth of November that Tear, otherwiſe if he failzied 


in procuring thereof, he obliged himſelf to pay back to Hayſton the 
Sums received, and to deliver up the Bonds, with a Diſtharge 


granted by the Earl of Crawford; / if he ſhould not happen to pro- 


cure the ſaid Ratification and Remiſſion, he and the ſaid Hayſton 
were to be each of them in their own Places, as if there had been 
no Agreement. | ME: 

Subſequent to this Agreement, two of theſe Bonds were aſſigned by 
the Lord Dunfermline, and one of them was paid by Hayſton, after 


expiring of the Time agreed on for Delivery of the Ratification and Re- 
million. 


Mr. Walter Stirling Purſuer, deriving Right by Progreſs to the other 


two Bonds, inſiſted againſt Gray of Iuverighty, who was Cautioner in 


them, for Payment. 
Nn The 
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The Defence made for Iuverighty was, That the Bonds purſued for 
were qualified by the Earl of Dunfermline's Backbond; That in terms 
thereof they were to be delivered up, and become void upon his Lord- 
ſhip's' Failure to procure and deliver the Ratification and Remiſſion on 
or before the 10th November 1670; That ſince he had failzied to de- 
_ liver theſe Securities to Hayſton, not only at the Time prefixed, but e- 
11 ver after during the Courſe of his Life, the whole Agreement became 
4 void, and the Bonds which onght to have been delivered up to Hayſton 
14 were in conſequence null. | | PET | 
3 It was anſwered for the Purſuer, That the Irritancy of this Tranſ. 
WA, action contained in the Backbond, being penal againſt Dunfermline, 
_ - was therefore purgeable at any time before Declarator ; That the Earl 
1 had obtained the Ratification and Remiſſion, albeit not within the Time 
bi limited in the Backbond, which muſt be deemed ſufficient, fince Hay- 
4 1206 - " -[ . 
__ ſton had no Damage through the Earl's Not- performance preciſely at 
_ the Time limited, but was ſufficiently protected by his Diſcharge. 240, 
A Albeit the Tranſaction had been diſſolved, on account of the Earl's Fail- 
ure to procure the above Writs in due Time, yet the Defender had ho- 
mologate the ſame, by making payment of one of the Bonds, after the 
Time agreed on for the Delivery of the Ratification and Remiſſion. 
It was replied for the Defender, That though penal Irritancies were 
urgeable before Declarator, yet a Clauſe inferring no Penalty, but on- 
y reſolving a Bargain, and putting the Parties in the ſame Caſe th 
were in before it was made, was neither penal nor purgeable ; That the 
Caſe was the fame, as if in place of a Ratification and Remiſſion, the 
Earl had been obliged to deliver a Quantity of Victual worth 30,000 
Merks againſt a Day certain, with a Clauſe reſolutive in caſe of Not- 
delivery ; and if he abſolutely failzied in the Performance, it could not 
be judged, that Hayſton would be obliged to accept of the Grain at any 
Time thereafter. — The whole Tranſaction depended entirely upon the 
Earl's Delivery of theſe Writs to Hayſton; and fince they were not de- 
livered in terms of the Bargain, the ſame was totally void. As to Hay- 
fton's Ten no Damage by the Delay, it was argued for the Defen- 
der, That if this could come under conſideration in a Caſe, where Con- 
tracters had made a plain explicite Proviſion and n N yet now 
ſo long after Hayſton's Death, the Defender could not be obliged to 
diſprove his having been at no loſs thereby. 

It was replied to the Homologation. That Mens Actions were not 
to be conſtrued farther than their certain Intention; and as Hayſton had 
no ſort of Security from the Earl of Dunfermline, but the Obligation 
to retroceſs and diſſolve the 223 in caſe he did not againſt a Day 

certain make good his Part, the ſubſequent Payment made by Hayſfon 
(in compliance with his own unfortunate Circumſtances) can be con- 
ſtrued no farther than a Wavour of the Diſſolution of the Bargain, ſo 
far as that time it was incurred; but ſuch Payment can never be inter- 
ret a new Contract betwixt Hayſton and the Earl, whereby he was 
nd to pay all the Sums in the. Bonds granted by him, if at any time 
thereafter the Ratification and Remiſſion ſtipulate to him ſhould be pro- 


cured and delivered. 


The Lords found the reſolutive Clauſe in the 
Backbqud is no penal Irritancy; and there- 


fore 
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| 99 fore not purgeable upon Performance after 
Aft. Dundas Advocatus,Y elapſing of the Day: And found, that the Pay. 
v7 n ment made after the ſaid Day, was not a pa fg 
AL. Dus. Forbes, eng from the reſolutive Clauſe, but that Hay. 
H. Dalrymple ſen. ſton could at any time after the ſaid Payment 
| have inſiſted to be reponed in his own Place. 


—_: Hall Clerk. 


Decifions cited for the Purſuer, Durham againſt Durham, tith 
December 1676. Maitland againſt Eight, 2oth Fuly 1675. For the 
Defender, Hepburn againſt Nicbet, February 1665, Jamie ſon againſt 
Wauch, 20th February 1680. 8 1 17 | 
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January 7. 1725: 
J jlllaam Richard Tenant in Fedinch, | 
AGAINST 
Doctor William Lindſay. 


P of Balhouffie, in the Year 1705, ſet a Tack of the Half of 
the Lands of Fedinch to George Richard the Purſuer's Father, for 
19 Years. In the Year 1720 he ſet him another Tack of the fame Lands 
for other 19 Years, to commence at Martinmas 1724, which was the 
Iſh of the former; in this laſt Tack there was no Reference to the firſt, 
and therein the Tack-dury was bettered. 1572 „ 
In the Year 1721, Bathouffe having fold theſe Lands to Doctor 
Lindſay, Richard the Purſuer brought an Action of Declarator againſt 
the Doctor, concluding, That the laſt Tack entred into during the Cur- 
rency of the former, ſhould be declared good and valid againſt the De- 
fender, notwithſtanding of the Sale; and in this Proceſs there was a Re- 
moving at the Doctor's Inſtance repeated. The Reaſons inſiſted on for 
the Tenant were 1w0, Becauſe by the 18th Act, Parl. 6th, James II. 
(which was introduced in fayours of poor Labouters of the Ground ) 
Tacks are real Burdens upon the Land, and effectual againſt ſingular 
Succeſſors; and that this laſt Tack was nothing elſe than a Prorogation 
of the firſt, 8 from its being to commence preciſely when the 
former expired. 240, When the Bargain was entred into betwixt the 
Defender and Bathornffie, this ſecond Tack was communed upon, and 
made known to the Defender. 37:0, The Purſuer had been at conſi- 
derable Expence in improving of the Ground, upon the Faith of this 
laſt Tack. And, 4f0, The Diſpoſition to the Doctor being on Death- 
bed, Balhouſſie's Heir might reduce the fame; and the Heir being li- 
able in Warrandice of this laſt Tack, the Reduction muſt likeways be 
competent to the Purſuer in defence of his Tack. oh 
It was anſwered for the Defender, 1920, That it appeared from the 
Words of the Law and the conſtant Practice ſince, that only ſuch Tacks 
were real and effectual againſt NN Succeſſors, in virtue of which 
e „„ n 2 the 


r 


the Tenant was in Poſſeſſion of the Lands, and that this laſt Tack could 
not be thought a Prorogation of the former; for as it had no Reference 
to it, fo the Tack - duty was different; and if ſuch new and latent Tacks 
ſhould be fuſtained againſt Purchaſers, they never would be certain of 
attaining the Poſſeſſion of their Purchaſes, for there might be ſuch Tacks 
granted in infinitum. 240, The Purchaler's private Knowledge of this 
Tack was not relevant to ſupport it, becauſe he knew it was void in 
Law; and therefore he could no more be tied by it chan he could be 
hurt by purchaſing after a null Inhibition upon Record. 3720, The 
Pretence of Expences in improving the Ground was affected, for the 
Tenant had done no more than he was bound to by his firſt Tack, 
4to, There was no Reduction at the Heir's Inſtance, and the Tenant 
never could come at it, but by a Conſtiturion againſt the Heir upon the 
Warrandice of his Tack, and this Action of Warrandice could not take 
effect, but upon Eviction. | 


The Lords ſuſtained the Declarator as to the ſe- 
cond Tack, and found the ſame imported a Pro- 
rogation of the firſt Tack to defend againſt a ſin- 
gular Succeſſor ; and found it alſo relevant, that 
the Defender knew of the ſecond Tack at the 
Time of the Purchaſe, probable by his Writ or 
Oath: And further, ſuſtained the other Point, 

Ag. Ja. 2 7 that the Diſpoſition granted to the Defender 
OY x: a Death hed, without Conſent of the Heir, 
who by the Warrandice of the Tack was bound 
to maintain the Purſuer's Poſſeſſion 3 and found 
the Pur ſuer might on theſe Grounds repeat 4 
Reduttion, by way of Defence, in his Proceſs of 


Removing.» | 
Lord Milton Reporter. | - Juſtice Clerk. 
| Eodem Die. 
Sir William Johnſton of Weſterhall, 
f AGAINST 


James Marquis of Annandale. 


Ir William was prevailed upon, at the Requeſt of the Marchioneſs 

of Annandale and other Friends of the Family, to undertake the 
Management of the late Marquis his Funerals, and received from the 
Marchioneſs (who was the Executor nominate) a Mandate authorizing 
him to raiſe what Money ſhould be neceſſary for defraying the Charges 
of the Funerals, and ſhe thereby promiled to indemnify him for the 
ſame. 

In conſequence of this Mandate, Sir William drew Bills on the Fa- 
tors on the Eſtate in Scotland, who advanced Sums for the laid Pur- 
poſe out of the bygone Rents then in their Hands. _ 
OE 0 


8 


n 
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Fe preſent Marquis being confirmed Executor-Creditor to his Father 
in Scotland, purſued the Factors and Sir Milliam to account for the 


aid Sums; and Sir William inſiſted in a Counter-Proceſs, for conſtitu- 


ting the Funeral Expence, and for having it declared, That the Sums 


adyanced by the Factors ſhould be ſuſtained as Articles of Diſcharge to 
them, in regard of the Privilege due by Law to Funeral Debts, in pre- 
ference to all other perſonal Debts. _ | 

It was pled for the Marquis, That however a Funerator was privi- 
leged by Law for his Claim of what is impended on the Funerals of a 


Defunct when he truſts to that Privilege, yet when the Funeratyy 


takes himſelf to another Security, and does not rely upon that of the 
Law, as, in this, Caſe, where he accepts of a Mandate from another, tho 
the Mandant may have the privileged Action, yet the Accepter of the 
Mandate has no Title to it; and if Sir William does inſiſt in the Right 
of the Marchioneſs his Conſtituent, he can be in no better Caſe than if 
ſhe were purſuing, againſt whom the Defence would be good, that 22. 
tus habet by a large free Executry which ſhe r with in Eng- 
land. | 

Anſwered for Sir William, That though by the Principles of the Ci- 
vil Law he might not have the perſonal Action ex negotio geſto, againſt 
thoſe who were obliged to funerate, yet as to the real Security in the De- 
fund's Effects, and Jus pręlationis on them, that being privilegium 
rei without any Tranſmiſſion by the Mandant, it was competent to 
him as Furniſher towards the Funerals; and his taking a Mandate by 
way of a collateral Security could never deprive' him of the Preference 


he had by Law in the Defunct's Effects, Voet, tit. de religioſis & ſum- 
pribus funer. F 10. 0 | 


The Lords found, That Sir William having ac- 
cepted of a Mandate from the Marchioneſs, 

could be in no better Caſe than if ſhe were 

Party. 

Lord Dun Reporter. 


& Ja. Johnſton. 


AR. H. Dalrymple ſen. 
Alt. Ch. Areskine. 0 


Mackenzie Clerk. 
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January 13, 1715. 
The Incorporation of Girdle-ſmiths of Culrofs, 
| | "* AGAINST 
John Watſon and James Maſterton Smiths in Kilmarnock, 


TH Defenders having been for ſome time Girdle. ſmiths in Clro fi, 

left the Place and fer up that Work at Kilmarnocſh; upon which 
the Girdle-{miths of Culroſi raiſed a Declarator againſt them, to have 
it found, That the faid Incorporation had the ſole and excluſive Privi- 
lege of making Girdles in Culroſ for the Service of all Scotland: 
And this Right they founded upon two Royal Grants, the one by 
King James VI. in the Year 1599, and the other by King Charles II. 
Anno 1666, ratified in Parliament in the 1669, 
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DECISIONS of the 5 
bl It was anſwered for the Defenders, That all perpetual Monopolies 
4 were odious and unlawful ; that theſe private Grants were ſurreptitious: 
And even the Ratification in Parliament could not mend the Matter, 
being granted parte inaudita under a ſalvo jure; and therefore theſe 
Grants could not prejudge the Burgh of K:/marnock, which had, by a 
prior Grant Anno 1592 ratified in Parliament that fame Year, a jus 
. u ſitum of having all Trades and Artificers which any free Burgh had 
kt bai in ule to have. a 7 

Replied, That ſuch a general Privilege of having all Trades, Sc. 
could not reſtrain the Crown from granting a ſpecial Privilege of exer- 
ciſing a particular Trade to one Society: That all Monopolies were 
not Way unlawful, and therefore the Crown by its Prerogative 
might for good Reaſons grant a Privilege of this kind; and in the pre- 
ſent Caſe there was a very good one, namely, that this Art was firſt 
invented in Culro/5, and carried to the utmoſt Perfection there: And 
SGrotius obſerves, lib 2. cap. 12. $ 16. De jure belli, That, non 
omnia cum jure nature pugnant, ſed poſſunt interdum a ſumma po- 


teſtate permitti juſta de cauſa; and he mentions ſeveral Monopolies 
granted under the Roman Government. | | 


*** 


146 | 


The Lords found, That no ſuch perpetual Mono- 
Act. Ja. Boſuell. 


| poly could have been granted in prejudice o 
Alt. Sir Tho. — * an) ot 7 Burg h. 7 | f 


Lord Pollock Reportcr. _ Dalrymple Clerk. 
Eodem Die. | 
Sir James Hall of Dunglas, | ; 


4 


AGAINST 
John Craw Writer in Greenlaw. 


Mgr! Tait ſucceeded her Brother James, by a Precept of Cla- 
re conſtat from the Superior, in a Ward-fie, which ſhe diſponed 
in her Contract of Marriage to James Craw her Husband, his Heirs 
and Aſſignies whatſomever, heritably and irredeemably, to be holden 
either 2 /e or de ſe, and ſhe granted a Precept of Saſine for infefting 
him de ſe of the Diſponer, during all the Days of her Life, upon which 
he was infeft. vi Dh 

Sir James Hall, who had acquired Right to the Superiority, pur- 
ſued a Declarator of Recognition, which he contended was i by 
taking the Infeftment without his Conſent. 
John Crawthe Defender, who was ſerved Heir of Conqueſt to James 
the Husband, proponed the following Defences : 1420, That the Fie be- 
ing feudum fmineum, might be alienated by a Wife to her Husband omi- 
nedotis 5 and according to the Diſpoſition of the feudal Law, ſuch Alie- 
nation did not infer Recognition, no more than it would haye done, 
had it been conveyed to one who was alioqui ſucceſſurus. Voet, 75 
| greſſio 


* 


— 


— 
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greſſio, lib. 38. f 87. de feudis, ſays, Feudum femineum a firmina ad 
quam devolutum eſt, in dotem rectè datur, which holds in France and ſe- 
veral other Places, as appears from Antonins Faber, lib. 4. tit, 43. de 
jure emphyteut. defin. 36. 240, The Saſine being taken upon a com- 
plex Warrant, bearing either to be holden 2 me or de me, the fame 
ought to be interpreted favourably, as proceeding upon a Chatter & me; 
which is null of itſelf till it be confirmed, and therefore cannot infer Re- 
cognition: Or if it ſhould be ſuppoſed to have been taken on the Pre- 
cept de me, yet ſeeing it bears to be holden of the Wife during her Life, 
the ſame is null after her Deceaſe, and therefore Recognition is not 
thereby incurred; for the Saſine could ſubſiſt no longer than the Grant- 
er's Life, and the Vaſſal's real Right was at an end. | 
It was anſwered for the Superior, That all Alienations without the 
Superior's Conſent were contrary to the Principles of the feudal Law; 
and though ſome of the Doctors do allow an Exception, when a Wo- 
man does it nomine dotis, yet that holds not with us, as appears from 
Craig, lib. 3. dieg. 3. where treating of the Queſtion, An mulier poſe 
ſit, ratione dotis, feudum transferre in maritum inconſulto dominò. 
| He ſays, Mirum eſt quod juris interpretes in hoc caſit permitti & li- 
cere volunt. And it is likeways contrary to our Statutes, Act 1th; 
Parliament 18th, James VI. and 16th A& of King Charles I's Par- 
tiament. And as to the Cuſtoms and Laws of other Nations, they can 
have no Influence in the preſent Queſtion, becauſe theſe feudal Cuſtoms 
were /ocalia, and concerned only ſuch Places where they were in Ob- 
ſervance, which does not appear from any Practick to have been in this 
Country. | = 
To 4 ſecond it was anſwered, That ſuppoſe the Infeftment had been 
2 me, yet it would infer Recognition, becauſe the Vaſſal, by granting 
Tradition, had fufficiently ſhown his Ingratitude to the Superior, as 
was found 5th February 1663, Lady Carnagy againſt Lord Crauburn ; 
but in this Caſe the Saſine proceeds on the Precept de me, and the Ad- 
jection of the Words, during all the Days of the Granter's Lifetime, 
cannot mend the Matter ; for it is all one as if it had been to be held of 
her ſimply, in which Caſe her Heirs would be underſtood; as when 
one purchaſes Lands to himſelf, it is of the fame Import, as if it was 
to him and his Heirs. 


The Lords found, That a Wife in her Contract of 
Marriage, diſponing Ward-lands to her Husband 


„ 6- Crene and his Heirs, Infeftment being taken thereon, 
= "Pringle. znfers Recognition. But found the Saſine in this 


Alt. Alex. Hay & ſpecial Caſe being taken of the Wife only during 
Ch. Aretkine. her Lifetime, was now null after her Deceaſe ; 
and that therefore the Recognition was not in- 

curred. 


Lord Newhall Reporter. G:b/0n Clerk. 


Oo 2 James 
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| Eodem Die. 
James Couts Purchaſer of Halgreen, 


AGAINST 


The Creditors of Halgreen. 


He Eſtate of Halgreen having been long in the Hands of Credi- 
tors, was at laſt brought to a publick judicial Roup, and one for 
Mr. Couts's Behoof was preferred as the higheſt Offerer, and Mr. Couts 
gave Bond for the Price. The Purchaſer finding that there were conſi- 
derable Inlacks and Deficiencies of the Rental contained in the Letters 
of Publication, he inſiſted againſt the Creditors for a Deduction from 
the Rental, and of 23 J. Scots of the Schoolmaſter's Salary, which 
had not been allowed, alledging, That by the Fraud of the Creditors 
he was led in to make ſo diſadvantageous a Purchaſe ; for tho' the Ren- 
tal in the Letters of Publication was agreeable to the proven Rental, 
yet the Proof having been taken ſeven and twenty Y ears before the Sale, 
the Rents in that time had fallen conſiderably ; and of this the Credi- 
tors were in the knowledge, as appeared from their inſerting an unuſual 
Clauſe in the Articles of Roup, vg. That the Purchaſer was to take 
his Hazardof the Deficiencies of the Rental, and of any ſuperplus 
Burdens thereon, which might have happened ſince leading of the 
Probation. Which Article, though it was ſtruck out by Authority of 
the Lord Ordinary before the Roup proceeded, yet it was a ſufficient 
3 that they knew what Diſadvantage would attend the Pur- 
chaler. | 
It was anſwered for the Creditors, That there was no ground for any 
Abatement, ſince the Sale had procceded after all the Solemnities 
required in Law; that the Rental in the Letters of Publication was 
agreeable to the proven Rental; and that being the only Rule 
that Creditors have to walk by in expoſing of bankrupt Eſtates to 
Sale, the Purchaſer muſt take his hazard of any Deficiencies happening 
betwixt the Proof and Sale. As to the Schoolmaſter's Salary, it was 
abundantly compenſated by other Advantages. 


The Lords found, That the Purchaſer could have no 

Deduction from the proven Rental, by falling low- 

Ag. Graham 3 er after the Probation, and before the Sale; but 

2 found, that there muſt be a Deduction given of a- 
ny Burden not formerly allowed before the Sale. 


Lord Pancaitland Reporter. Gibſon Clerk. 


Margaret 


hs. 


"Cont of SESSION. 


| Fanuary 20, 1725. 
e Margaret Adair, 
OY . . 
lohn Adair of Maryport her Brother. 


He ſaid Margaret purſued her Brother John, as repreſenting their 
| Father, for 100 J. Sterling, contained in a Bond of Proviſion 
granted by the Father to her two Years before his Death. 

The Defences offered were, 1920, That the Bond, though granted 
in liege pouſtie, was not delivered till the Father was on Death-bed, and 
contained no Clauſe diſpenſing with the Not- delivery. 240, The De- 
funct's Eſtate was by his Contract provided to the Defender, as Heir 
of the Marriage, ſo that he enjoyed it as Heir of Proviſion, which did 
indeed ſubject him to the onerous, or even rational Debts or Deeds of 
his Father; but in ſo far as Childrens Proviſions were exorbitant, they 
were reducible, and the Proviſion to this Daughter was unſuitable and 


exorbitant, conſidering the ſmall Eſtate the Defunct leſt. mo 


It was anſwered for the Purſuer, 11920, That Bonds of Proviſion to 


Children in familia were good, though not delivered in the Granter's 


Lifetime, .and though they did not contain a diſpenſing Clauſe ; Lord 
Stair, p. 66 of his Inſ{itutions, 11th November 1624, the Bairns of 
Elderſbe againſt his Heir. 240, That as the Bond of Proviſion was by 
no means exorbitant, ſo the Alledgeance was not relevant, the Father 


being abſolute Fiar, and having thereby a Power to burden the Eſtate 
with Proviſions to younger Children, eſpecially of the ſame Marriage. 
AR. Sir The. Wallace. The Lords repelled the Defences, the Da 
BG. OG: being a C144 of the ſame Marriage. 


Dalrymple Clerk. 


ughter 


Eodem Die. 


Robert and Elizabeth Kinells, Children of the ſecond Mar- 
riage of Robert Kznell late of Grangemire, 


« AGAINST 


The Children of the firſt Marriage, 
T* He faid Robert Kinell, in bis fieſt Contract of Marriage, had pro- 


vided the Lands of Grangemire to the Children of that Marriage; 


he afterwards fold the Lands for 7000 Merle, and took Bonds in name 
of the Children of that Marriage for 5500 Merks, as Part of the Price, 


and he uplifted and ſpent, or paid Debts with the remaining 1500 
Merks. CME 25 | 
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Before de had ſold the Lands, and taken the ſaid Bonds, he had. in 


jjudice of them who were juſt 


a ſecond Contract of Marriage, obliged him, his Heirs, Sc. to ſecure 
and provide to the Children of that Marriage the Sum of 1000 Merks, 
out of the firſt and readieſt of his Moveables and Pleniſhing of his Room 
of Grangemire ; but theſe Moveables were fold and conſumed by him 
in his Lifetime. : . 
After his Death, the Children of the ſecond Marriage raiſed a Redu- 
ction and Declarator againſt the Children of the firſt, concluding, That 
they being Creditors for 1000 Merks; and it not appearing, that there 


was Sufficiency of Eſtate for ſatisfying the Bonds for 5500 Merks, and 


their Claim of 1000, therefore theſe Bonds ought to be declared pro- 
portionally affected with the ſaid 1000 Merks, becauſe in ſo far as they 
were wholly taken in name of the Children of the firſt Marriage, they 
were reducible as gratuitous and fraudulent, upon the Act. 162 x. 

The Lords had upon the 14th of Jauuasy 1724 found. That the 


% Father having obliged himſelf ro pay 1000 Merks out of his Moye- 


« ables to the Children of the ſecond Marriage, although he had dif: 


«© poſed of all his Moveables, yet his Obligation to the Children of 
„ chat Marriage was not thereby void or extinct.” 

The ſaid Children being therefore {till Creditors to their Father in ooo 
Merks, inſiſted for a Share of the Proviſions that were taken payable 
to the Children of the firſt Marriage, being all the Fund the Father left, 
and which could not be appropriate wholly to theſe Children, in pre- 

reditors before the taking of theſe Bonds. 
It was anſwered for the Defenders, Thar they were Heirs of Provi- 
ſion in the Lands of 8 by their Father's firſt Contract of 
Marriage; and therefore when theſe Lands were ſold, it was by no 


means fraudulent; on the contrary, it was juſt and reaſonable to appro- 


priate Part of the Price to them, eſpecially when he had other Funds 


for ſatisfy ing the Proviſion to the Children of the ſecond N 


namely, the remaining 150 Aerks of the Price of the Lands, his 


Moveables and Pleniſhing, and an Annuity of 8 J. Scots yearly out of 


a Houſe in Burntiſland, which had been diſponed by his ſecond Wife's 
Father to him and his Wife in conjunct Fie and Liferent, and to the 
Heirs to be procreate betwixt them; which failzieing, to the Wife's 
neareſt Heirs and Aſſignies. . _ _ 25 | 
It was replied for the Children of the ſecond Marriage, That though 
the Defenders were Heirs of Proviſion in the Lands of Grangemire, 
et as Heirs they were liable not only for their Father's onerous, but 
ikeways for his rational Deeds, particularly for competent Proviſions 
made to the Bairns of a ſecond Marriage, as appears from Lord Stair, 
p. 219 and 463 of his Inſtitutions, and a Deciſion 19th June 1677, 
Murrays contra Murrays. As therefore, had they enjoyed the Lands 
of Grangemire, they would have been ſubject to the Purſuers Claim; 


ſo having got all the free Produce of ir, they ought to be in the ſame 


way liable, at leaſt in a proportional Share of it; and as to the other 
Funds, it appeared that they were all ſpent and conſumed by their Fa- 
ther before his Death; and as to the ſmall Tenement and Annuity i 
Burntifland, the Children of the ſecond Marriage enjoyed cheſt 
Heirs of Proviſion to their Mother, who, 1 the Conception of the 
Diſpoſition appears to have been Fiar; at leaſt, they having been diſ- 
poned by her Father, they could never come in Satisfaction of what 
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Court of SESSTON. 157 
the Husband became bound to pay to the Children of that Marriage on 
his Part. 8 
It was duplied for the Defenders, That it was not now enough to 
alledge an eventual Inſolvency after the Father's Death, when it appears 
chat he had Sufficiency of Eſtate at the time of his taking the Bonds in 
neſtion ; ſo that ſince there was no Fraud in taking theſe Bonds pay- 
ble ro the Defenders, there could be no Action of Reduction compe- 
tent to the Purſuers, eſpecially when it cannot be pretended, that the 
Children of the firſt Marriage got any other Proviſions from their Father. 


The Lords found no Fraud in taking the Bonds 


AR. And. Macdowal. in favours of the Children of the firſt Marriage, 
Alt. Fa. Graham ſen. SY and therefore aſſoilzied. 4 4 - 


Lord Polton Reporter. Mackenzie Clerk, 


. - 
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| January 23, 1929. 
John Murray of Conheath, 
AGAINST = 


John Neilſon of Chaple. 


n Murray, as Proteſtant Heir, purſued a Reduction of a Diſpo- 
ſition of certain Lands granted to Mr. Neilſon's Author by Wil. 
liam Macartney, who had ſucceeded thereto when he was Papiſt, and 


founded his Action upon the 34 Act of the Parliament 1700, for pre- 


vent ing the Growth of Popery 3 in this Cauſe the Lords found. That 
the Defender Mr. Neilſon, though an onerous Purchaſer, could be in 
no better Caſe than Macartney the alledged Papiſt, from whom his 
Right by Progreſs was derived.” But it being controyerted, whe- 
ther ae Fink though of Popiſh Parents, dal been Popiſhly edu- 

cated, in regard, as was alledged, he had been put to learn at Prote- 
ſtant Schools, and was taught to repeat our Catechiſms, and attended 
the Church, Sc. The Lords allowed an Act before Anſwer, as to the 
Nature and Manner of his Education, and Behaviour during his Life; 
and upon adviſing the Proof, They found it proven that he was Po- 


e piſhly educated, and found no Evidence that he took the Formula, 
in terms of the Act of Parliament.“ 


There were other two Defences in point of Law, 1920, That no Que- 


ſtion could be now made as to Macartney's being Popiſh, ſince the 
fame was never moved during his Life, becauſe the Defender was now 
deprived of the moſt certain Mean of ſaving his Right, and exculpating 
his Author of Popery, by getting him to take the Formula. 240, 
That by a Britiſh Act, ztio Georgii, entituled, An Act for explainin 

an Act in a former Seſſion of Parliament, entituled, An Act to T 
Uige Papiſts to regiſter their Names, &c. and for ſecuring Pur- 
chaſes made by Proteſtants; it is enaQted, for explaining King Wil. 
Ham's Act for the farther preventing the Growth of Popery, That no 
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Sale for à full and valuable Conſideration of a real Eſtate, by any 
Per ſon or Owner, to any Proteſtant Purchaſer, for the Benefit o 
a Proteſtant, ſhall be aueided, by reaſon of any of the Diſabilities 
or Incapacities in the ſaid Adts incurred, or ſuppoſed to be incur- 


red by the Seller, 1 before ſuch Sale the Peron entitled to 
ncapacity, ſhall have recovered the Lands 


take advantage of the. þ 
themſelves, or given notice of his Claim to the Purchaſer, &c. And 
though this Statute was directed upon Doubts that had ariſen upon an 
Engliſh Act of Parliament, yet the ſtatutory Part was general, and 
being enacted by the Legiſlature of Great Britain, it ought to affect 


and explain the Scots Statute, which was of the fame Tenor with that 


of King William in England, for preventing the Growth-of Popery. 

It Was anſwered to the 1//, That as Matartney lived till he was 
after fifteen Years of Age, and omitted to purge himſelf by taking the 
Formula, it was ſufficient by the Act of Parliament to annul and void 
his Title, or any Right derived from him; and therefore it was plead- 
able at any time. 0 | 


To the 24, That the Britiſh Act relates entirely to the Eugliſh Act 


of King William, and therefore cannot extend to Scorland. 


> The Lords repelled the Defence, That a Que ſtion 
was not moved, of Macartney's being a Papiſt 


AR. Ch. . and not having taken the Formula during his 


Ja. Ferguſſon. 
Alt. Ch. Areskine. 


Parliament tertio Georgii in favours of Proteſtant 
Purchaſers. — — 
e Murray Clerk. 


; Eodem Die. 1 
Sarah Carlyle Widow of Eaſter-Ogle, 
2 AGAINST 


Type Creditors of ber Husband. * 


18 a Competition betwixt Sarah Carlyle, pleading a Terce upon her 
Husband's Eſtate, and his Creditors Adjudgers, it was pled for them, 


That her Claim of Terce * to be diſregarded, becauſe moſt of their 
Adjudications were deduced before their Debitor's Marriage with her: 
That ſoon thereafter ſeveral Charges againſt the Superior were uſed up- 
on theſe Adjudications, and that the Eſtare had been ſequeſtrate upon 


n Application from them ſome time before his Death, and they in 


actual Poſſeſſion of it by their Factor. 5 
It was urged, That an Adjudication, with a Charge againſt the Su- 
erior, was declared by the Statute 1661 to be equiparant to one on 
which Infeftment had followed, becauſe an Adjudger had, by the 
Charge, declared his Inclination to have his Diligence completed, and 
had done all that was in his Power towards obtaining Infeftment : That 
Adjudications with a Charge were ſo far look'd upon as ſufficient 200 
a | Rights. 


Life and repelled the Defence upon the Act of 


e 


6 
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Rights, that they had been ſuſtained as Titles in Reductions to force 
production of Rights by Infeftment, and likewiſe as good Titles in Pro- 
Ceſſes of Sale, which are declared by Fatute to be only competent at 
the Inſtance of real Creditors z therefore ſuch Adjudications ought to be 
found ſufficient to exclude the Terce, eſpecially conſidering that after 
Adjudications are deduced, the Debitor cannot grant any voluntary 
Right in prejudice of the Adjudgers, | tho' he may alienate his whole E- 
ſtate to the diſa cg of the Terce, or the Wife's legal Proviſion. 
There were 7 ree Deciſions Cited. for the Creditors ; the firſt obler- 
yed by Spotiſwood and Hope, Relict of Cranſton againſt Craigtoun, 
where an Appfiſing without an Infeftment was found ſufficient to exclude 
the Terce; the /econd obſerved by Bruce, Anno 1715, Creditors of 
Hunter againſt Douglas; and the third, Fanuary 1719, Creditors of 
Logie Wiſheart 2 his Relidt In the laſt two of which an Ad- 
judication with a Charge Was found to exclude the Terce. Ez 
it was argued for the zdow, That all Lawyers agreed in the Defi- 
nition of * That it was he Third of the Tenements in which 
the Husband died infeft as of Fie, provided by Law to his Mie; 
and thus the Brieyes of Chancery bear as one of the Heads to be enqui- 
ted, 1 'F the Hiusband died in Fie of ſuch Tenements? In conlequence 
of which the Relict hath no Right, by her Terce, to any Third of 
| Tacks, Diſpoſitions of Lands, of heritable Bonds, nor of any other 
kind of heritable Right, which might have been the Title of Infeftment 
in the Husband's Perſon, unleſs Saſine had followed in his Life, even 
no Right to a Third of Adjudications, tho* a Charge againſt the Supe- 
rior had followed therebn; and agrecable to the Rule and Spirit of the 
Law it follows, that as to what Kind of Rights the Widow has no Be- 
nefit by her Terce, with ſuch her Terce ought not to be burdened, for 
ſhe is only oneranda where ſhe is honorata. The Lord Frair's Opi- 
nion was adduced, þ. 289 of his Inſtitutions; Craig was likewiſe quo- 
ted, p. 574 of Mr. Baillie's Edition; as alſo Sir James Stewart 2 
From all which jt was contended, That as the Wife's Terce only 
reached Subjects wherein the Husband died inveſted, fo nothing elle 


could exclude it, but what would diveſt the Husband of the Fie, and 


inveſt the Creditor in the Lands. | e Rt 
It was anſwered to the Creditors Plea, That the Act of Parliament 
166r was deſigned only as a Regulation with reſpect to Adjudgers a- 
mongſt themſelves, and could not derogate from the antient Right of 
Terce, which may be juſtly conſtrued to fall under the Exception in the 
Act, of all Annualrents due upon Infeftment and OTHER REAL 
DEBTS, or debita fundi; and if a Charge againſt the Superior was to 
be conſtrued equal to an Infeftment in all Caſes, it would exclude the 
Superior from Mard. which it does not: That though Adjudications 
with a Charge are Titles to force Production of Rights cled with In- 
feftment, yet even perſonal Creditors have, in many Caſes, that Privi- 
lege, and Inhibiters always : That Adjudgers are allowed to purſue 
Sales by expreſs Act of Parliament. An Adjudication with or with- 
out a Charge is indeed a real or heritable Right, but not us in fundo, 
nor an Inveſtiture in the Lands; nor doth it diveſt the Pebitor of the 
Right of Fie, and is therefore conveyed by a general Service: That 
thoc' in the preſent Caſe there was a Sequeſtration, yet that was no Di- 
veſtiture of the Fiar; neither had the Creditors done all they could for 
Th Q 9 | EdOm- 
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completing their Diligence, for they might haye offered an Year's Rent 
to the Superior, which -if he had refuſed, they had acceſs to the 
Crown, which refuſes no Body. 2 | | 

An woe, tis true, has more to plead againſt voluntary Diſpoſi- 
tions than a Tercer, but the ſame Privilege is given to an Inhibiter; 
nay, in ſome Caſes, every perſonal Creditor may be ſaid to be preferable 
to a Tercer; for the Terce being only a Right to the Subjects in which 
the Husband died infeft, and the Wife having.no Power to reſtrain him 
in the Adminiſtration during his Life, ſhe can quarrel no Alienation. if 
it is not plainly fraudulent; whereas the Creditors are entitled by Law 

to a preſent Action. 85 3 . 

The Deciſion obſerved by Spoti wood and 1 80 is not fully marked, 
has not been followed, ſuſtains even a Compriſing without a Charge, 
and is expreſly condemned by my Lord Stair: The Cale of the Cre- 
ditors of Hunter was but a mean one, and cannot make a Rule in ſo 
general a Queſtion ; and that of the Creditors of Logie Wiſheart was 
not finally decided, for while a reclaiming Petition was in dependence, 

the Creditors tranſacted with the Relict. 5 
Replied for the Creditors, That if the Clauſe in the Act 1661 only 
concerned the Regulation of Appriſers among themſelves, ſeveral Ab. 
ſurdities would follow ; for Example, an Adjudication with a Charge 
is. by that Clauſe, preferable to a oſterior Adjudication without the 
Year upon which Infeftment had followed, and yer 'tis certain that the 
Infeftment would exclude the Terce; and fo the Infeſter would be pre- 
ferred to the Tercer, and the 'Fercer to the firſt Adjudger with the 
Charge, and yet that Adjudger would be. preferred ro the Adjudger 
without Year and Day, tho' infeft. z4o, An Adjudication cled with 
infeftment is declared to have the fame Effect as to all other Adjudica- 
tions led within Year and Day of it, as if it had been deduced for the 
feveral Sums contained in theſe. Adjudications ; and yet, according to 
the Tercer's Argument, ſuch Infeftment could only protect the Adjudi- 
cation on which it followed. 3#50, An Infeftment of Annualrent po- 
ſterior to all Adjudications within Year and Day of the firſt effectual 
one, with a Charge, would exclude the Terce; and yet any of theſe 
Adjudications would be preferred to the Annualrenter, who was prefer- 
able to the Tercer. The Reaſon why the Tercer excludes the Ward 
is this, that it is a neceſſary legal Conſequence of the Vaſſal's Mar- 
riage, that his Relict muſt have a Terce ; and fo the Superior's Conſent 
to it is preſumed from his receiving a Yard Vaſſal, who may marry. 

Duplied for the Tercer, That tho! the Law, in competition of Ap- 
priſers, has given an Effect to a Charge againſt the Superior, yet it has 
not confounded the Nature of Rights ſo as to make a Charge have, in 
every reſpect, the Effects of an Infeftment: Thus a Relict has no 

Terce of Lands adjudged, though there be a Charge againſt the Supe- 
1 rior, unleſs Infeftment alſo follow on ir, becauſe a Charge is not equal 
5 to an Infeſtment; and for the ſame Reaſon a Tercer ſhould not be pre- 
VN | Judged by an Adjudication with a Charge; for it would be 3 
Jt to find the Tercer prejudged by ſuch an Adjudication, becauſe a Charge 
is equivalent to an Infeftment; and yer to find, that a Tercer has no 
Right to Lands adjudged, where there was only a Charge on the Adju- 
dication, becauſe a Charge is not equivalent to an Infeftment on ſuch 
Adjudication. N BIO 
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N. B. In this Cale one of the Creditors had an Infeftment of Annual- 
rent anſwering to the principal Sum of 1000 J. Scots, 


The Lords found, That the Relif had a Right to 

| the Terce or Third of the Lands wherem her 

For the Creditor, \ fTysband died infeft, from the Term of his De- 
2 len. K | Ceaſe and in Time coming during her Lifetime, 


H. Dalrymple ſen. , with the Burden of the Third-part of the An- 
Alt. Ja. Boſuell & 


C failing. mnualrent of the principal Sum of 1000 l. Scots ſe- 
. cured by Infeſtment; and preferred her for the 
ſaid Terce to the haill other Creditors Adjuagers. 


Determined upon a Hearing in Preſence: 


Dalrymple Clerk. 


| January 23. 1725. 
Thomas Fairholm of Pilion, 
. | 
Robert Mar) oribanks Merchant in Edinburgh. 


He Eſtate of Grange being ſequeſtrate at the Inſtance of the Credi- 
1 tors, the Lords of Seſſion appointed the ſame to be ſet in Tack 
by publick Roup for a certain Number of Years. Sir Robert Miln, 
—— of Bou hard and Bailie Clerk, upon the 4th of December 
1694, entred into Articles for taking the foreſaid Eſtate in Farm, of the 
following Tenor, That the ſaid Sir Robert Miln and Bonhard are 
ro be two Thirds concerned in the whole Eſtate of Grange, and the 
ſaid George Clerk another Third, and both the ſaid Parties appoint 

Daniel Hamilton o offer the length of 11,000 Merks for the fame; 
and thereafter the ſaid George Clerk ig to come the length of 13,000 , 
Merks, and not to exceed gbe ſame. 

There was a Poſtſcript ſabjoined to theſe Articles, dated the 11th of 
December, in theſe Terms, We allow Bailie George Clerk to ex- 
ceed the foreſaid Sum of 13,000 Merks in 2000 Merks more. | 4 

Of the ſame Date with the firſt Agreement there was another Writ: #1 
ing entred into betwixt Bailie Clerk and Fohn Maryoribanks Bailie of | 
Edinburgh in theſe Terms, Whereas there is a Minute paſt betwixt bi 
Fir Robert Miln, Bonhard and George Clerk, for the Tack of Grange's q 
Eſtate, and that the ſaid George is to have a Third-part : There- j 
fore I declare that I ſhall hold the half of his Third-part; and | 
this is ſigned by him. And on the Back thereof it was writ thus, If 

' you be p cor to bid more, though you go to 2000 Merks more, as 
is contained within, I am content; and this is alſo {ubſcribed. — Þ 

In the Month of February 1695 George Clerk was preferred as the 
higheſt Offerer at the Roup; and the Tack being made our in his name, 

he gave Bond for the Tack-duty, and Bailie Marjoribanks became his 


Cautioner. | 
QqzZz 4 | in 
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In conſequence of this Tack, Bailie Cler t, with Conſent of Bailie 
Marjoribanks, granted a Factory to Daniel Hamilton for managing 
that Eſtate. _ | » | 

Bailie Clerk having 1 0 conſiderable Sums on account of the Loſs 
upon the Tack, and likeways gf the Inſolvency of Sir Robert Miln 
and Bonhard, Mr. Fairholm, as the Bailie's Aſſigny, inſiſted againſt 
the Defender, as repreſenting Bailie Mar jor1banks his Father, for Pay- 
ment of one Half of the whole Loſs ſuſtained by Cle. 

It was pled in defence for Mr. Marjoribanks, That his Father not 
being bound in the original Copartnery with Sir Robert Miln, Bon- 
hard and Bailie Clerk, he could not be liable any farther than his li- 
mited Engagement with Bailie C/2rk; and as he could only have drawn 
a ſixth Part of the Profit, or a Half of what belonged to Clerk, fo he 
could only be liable for a ſixth Part of the Loſs; which Defence he al. 
ledged was founded both in the Tenor of the Writs and Intention of 
Parties, and likeways ſupported by the Rule of Law, Socus mei ſocii 


meus ſocius non eſt, As allo by the 19, 21, 22 and 23 Laws, e, 
re- 


ſocio. Qui admittitur ſocius ei tantim ſocius eſt qui admi ſit, 
Fe, cum enim ſocietas conſenſu contrahatur, ſocius mihi eſſe non po- 
teſt quem ego ſocium eſſe nolui; quid ergo ſi ſocius menus eum admiſit 
ei ſoli ſocius eſt. 3 Top 
To which it was anſwered for the Purſuer, Imo, That it a peared 
lainly from the ſeveral Dates of the Articles betwixt Bailie ML jor. 
3 and Bailie Clerk, and between him and the other Copartners, 
05 it was one Society, and that Bailie Marjoribanbe certainly under- 
ood it ſo himſelf, when he concurred in granting a Factory with Bailie 
Clerk, and ſigned, Inſtructions to the Factor. 2.40, Suppoſing that Bai- 
lie Clerk was (ſtrictly ſpeaking) only Partner with Sir Robert and 
Bonhard, yet ſeeing he communicated the Minute of Copartnery to 
Mr. Marjoribanks, and appriſed him of the Perſons with whom he 
was to deal, and Mr. MMarzorzbanks had acceded and taken a Share of 
Bailie C/ert's Intereſt in the Copartnery, he muſt neceſſarily be ſubject 


to the Half of the Loſſes that Clerk was liable to any manner of way, 
and equally anſwerable with Mr. Cyezrk for the Los ariſing from the 


Failure of Sir Robert and Bonbard, that bging Part of the Risk ariſing 
from Mr. Clerk's Engagement in the Copattnery ; for Equity required, 


as well as the Nature of their Society, that Bailie Marjoribanks, who 


was to have the Half of the Profit upon the third Share, ought to bear 
the Half of the Burdens that attended it, Profit and Loſs going always 
in the ſame proportion; nor was it of any Moment, that Baillo Mar- 
Joribanks could draw no more than a ſixth Part of the Profit; for in 


5 this his Condition was equal with Bailie Cler#'s; and ſeeing Clerk had 


become the principal Tackſman for the whole, Law could never inter- 
ret, that he could draw leſs Profit, or bear a greater Loſs than that 
| mis who had undertaken to bear the Half of his Third. 
- It was replied for the Defender, That Bailie Marjoribanks having 
ſubſcribed a ſeparate Minute with Bailie C/er&, and upon the fame Day 
that Clerk had entred into his Agreement with the other Partners, it 
ſhowed plainly, that Bailie Marjorivanks had induſtriouſly avoided be- 
ing in Society with the other two. It was replied to the /econd, That 
this Tranſaction did properly conſiſt of two . Contracts, which 
had in Law very different Effects; the one a Contract of Location, 


the 


— 
— — os oy — er 


the other of Society. As ro-the Society, Bailie Marjoribanks had no 


Concern in it; for what he engaged to hold was plainly the Half of Cler s | 


Third of the T ACK, and conſequently he was only liable for his 
Share of what Loſs aroſe from that, but not for any Part of the Loſs 


which Bailie Clerk ſuſtained through his being in Society with Sir Ro- 


0 . 


bert Milt and Bonhard. 


SED. The Lords found, That Bailje Marjoribanks was 
Act. Ch. Arekine, 


reckine, 2 mo Partner with Sir Robert Miln and Bon- 
= RT : hard; and found, that Bailie Marjoribanks was 
Alt. Ja. Graham ſen A only liable for a ſixth Part of the Loſs of the 
& Dun. Forbes. (I whole Subjeft of the Tack. HO 
Lord Newhall Reporter. Hall Clerk. 


January 26, 1725. 
William Pringle, 
AGAINST 


Doctor John Murray of Cavens. 


. 
* 


P a Competition betwixt theſe Parties, it was objecked againſt a Saſine 


of an Annualrent produced for Doctor Murray, That it was null, 
in reſpect that it bore not Delivery of the proper Symbol, bur of Earth 


oy 


and Stone. 3 8 . 
To which it was anſwered, That the Saſine in queſtion had been cled 


with Poſſeſſion for aboye forty Years; and though it mentioned the De- 
livery of Earth and Stone, yet it was faid to be in manner and cou- 
form to the Precept, which bore a Peny Money; and in ſuch Cafes 


the Delivery of the proper Symbol had always been preſumed, particu- 
larly in that of Somervile contra Somervile, 23d March 1631. 


| : The Lords: repelled the Ob jeckion. 
Lord Newhall Reporter. | 


. 
9 » Sh ""_ — 


January 28, 1725. 
Alexander Ragg Merchant in Aberdeen, 
| AGAINST 


George Forbes and Alexander Douglas Merchants there, 


I3/7 liam Ragg (after he had contracted the Sickneſs of which he 
died) made a Diſpoſition of his Heritage and heritable Effects to 
the Defenders, his Brother in Law and Nephew, which containcd a full 


Rr | Power 
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Power to the Diſponer fo revoke, alter and innovate at his pleaſure, or 
to burden the Right with what Sums of Money he ſhouldthink fit, with- 
out Conſent of the Diſponees. Thereafter, and within a few Days of his 
Death, he granted two ſeveral Rights of the ſame Tenor, one in fa- 
yours of Alexander Forbes, and the other of Margaret Ragg, by 
which he bound and obliged him, his Heirs and Succeſſors in his Lands 
and Heritages, to make Payment to them of 2000 J. Scots equally be- 
tween them; and there was a Clauſe adjected, whereby it was provided 
und declared, that in caſe his Heritage ſhould not amount to the 
Sum of 2000 l. Scots, that then Alexander Ragg and Marjory Forbes 
ſhould be holden and * * each of them to accept of the juſt aud 
equal Half of the ſaid Heritage and heritable Effects, in full Pay- 
ment and Satifattion of thoſe Bonds. | | 
Alexander Ragg, as apparent Heir to William, inſiſted in a Re- 
duction of this Diſpoſition upon the following Grounds : 1, That it 
was execute on Death-bed ; to which it was anſwered, That the Granter 
had gone either to Kirk or Market unſupported, after ſigning the Diſ-. 
oſition; and in ſupport of this Defence, the Deciſions 26th February 
1669, Pargillies againſt Pargillies; 28th June 1671, Lord Balme- 
rino againſt Lady Cowper, and the Act of Sederunt 1692, were ad- 
duced. Replied, That the Alternative was no Qualification of Conya- 
leſcence in terms of Law, but the Defenders ought to qualify and in- 
ſtruct, that the Diſponer had gone both to Kirk and Market, becauſe 
the Law of Death-bed being conſuetudinary, the Releyancy of this De- 
fence againſt it muſt be determined from the Acceptation in which our 
Lawyers have taken it, who have conſtantly conjoined both Members 
in their Treatiſes and Pleadings; and likeways from the Senſe of the 
Nation with reſpect to this Queſtion, which appears from the Deciſions 
1624, Shaw againſt Gray, and 7th July 1629, Maxwel againſt Fair- 
ty, in which the Parties who endeayoured to validate a Diſpoſition, ne- 


ver reſted their Endeayours, by going to Kir, or Market, but at- 
tempted to go to both. | 


The Lords found it ſufficient to ſupport the Right guarrelled, 
that the Defunct, Granter thereof, went to Kirk or Market, af- 


ter granting the ſame; but found it relevant for eliding the ſame, 
that the Defuntt was | ©; ig to be proven prout de jure. 

| - The Purſuer next inſiſted upon this Ground of Reduction, That 
| a the Diſpoſition, containing a Faculty to reyoke, innovate and alter 
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at any time during the Granter's Life, & etiam in articulo mortis,” 
he had in purſuance of that Faculty altered and annulled the ſame, by 
granting the two Bonds above mentioned, ſince thereby the Subjects in 
the Diſpoſition were fully exhauſted, which was a virtual Alteration 
thereof; and in effect the Caſe came to be the fame, as if William the 
Diſponer had by a ſecond Diſpoſition annulled the firſt, and of new dif. 
poned in favours of the Perſons to whom the Bonds were granted; in 
which Caſe the firſt Diſpoſition would have fallen, and the ſecond would 
have been reducible ex capite lecti, as was found 23d January 1708, 
n Baillie. 
It was anſwered for the Defenders, That the granting of theſe Bonds 
was no more than an Exerciſe of the reſerved Faculty to burden; and 
ſince they were willing to pay the Sums in the Bonds, they might re- 


tain the Heritage; and it was u, ,tertii to the Purſuer to found on theſe 
After - rights. 6 1 The 


Co” ——— - 2 —— 
a 328 — 
- -. —_ -- — — — I 


»# 
PEO 


— — 


Court of & E SSION. 


8 
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The Lords repelled the Reaſon of Reduckion 


AR. Ja. Graham = founded upon granting Bonds to AlexanderR 
Alt. Jo. Horn & 


Alex. Garden. 


6 


were ſatisfied to pay theſe Bonds. 
Lord Pollock Reporter. Juſtice Clerk. 


Eodem Die. 
John White of Ballo, 


AGAINST 


David Sibbald and others. 


/ 


; B Allo having charged upon a Decreet of the Commiſſary of St. Au- 


drews, for Payment of a Sum decerned for on account of a Scan- 
dal, the Decreet was ſuſpended upon the head of Iniquity in the Judge, 
for repelling a juſt Defence, and impoſing an exorbitant Fine. Ballo 
alledged, that if the Suſpenſion ſhould be ſuſtained, it was in effect to 
reduce the Commiſſary's Decreet, which could only be competently 


done by the Commiſſaries of Edinburgh at the firſt Inſtance, agreeable 


to the Act of Parliament 1609, and a Decifion 23d Fuly 1624. 


It was anſwered, That the Act of Parliament as to that Point was 


in deſuetude, and the Deciſion had not been followed for upwards of 
100 Years, : . | 


| AR. Alex. Hay. 7 The Lords repelled the Defence of the Commiſſaries 
% eren, of Edinburgh's Furiſdicrion. e 
Lord Cowper Reporter. 


February 2, 1725. 


Willam Mackay Merchant in Inverneſs and Elizabeth Fouler 


his Wite, 
Fs AGAINST 
Thomas Robertſon Merchant there. 


MN Robertſon being Debitor in a Bond for 3000 Merle to Wil. 
* ham Macwhirich and his Heirs, ſecluding Executors; John 

| Macwhirich, William's only Son, as Heir ſerved in general to his 
Father, charged Robert ſon the Debitor and took out a Caption againſt 
him: But the Debt being ſuſpended, John executed a Deed on Death- 
bed, in which he named the Purſuers, Elizabeth Fouler his Mother 
and William Mackay her Husband his Executors, ©* with Power to 
** purſue for, uplift, diſcharge, and otherwiſe diſpoſe of the haill Debts, 


Rr 2 ** Oc 


and Marjory Forbes, in reſpect the Diſponees 


f 


iGo DECTSTONS of uh 


„ (Sc. due to him the Time of his Deceale, and -particularly of the 
«« Debr due by the Suſpender, and another Debt therein mentioned, to 
« which Bonds he had Right, and upon which he had uſed Diligence; 


and he appointed them, if needful, to confirm.“ | 
Mr. Mackay and his Wife having confirmed, they infiſted for diſ- 
cuſſing the Suſpenſion. 1 20, 

It was objected for the Suſpender, That the Purſuers, as Executors 
confirmed on a Teſtament, had no ſufficient actiye Title, the Bond 
charged upon being heritable by Deſtination. 

It was anſwered for the Purſuers in general, That ſince there was no 
Compearance for the Heir, it was jus terti to the Defender, and that 
they were willing to give him ſufficient. Security againſt any Claim from 
the Heir: But, 1920, they contended, That a Charge upon a Bond, ſe- 
cluding Executors, by the original Creditor, would make the Bond 
moveable; He having thereby luf ciently declared his Intention to 
raiſe his Money from the Debitor, as in the Cale of a Bond bearing a 
Clauſe of Infeftment: In ſupport of this a Deciſion in terminis was 
adduced, obſeryed by Newton. 1ſt March 1683. 240, The Charge in 
the preſent, Cale Was not giyen by the original Creditor, but by his 
Heir, to whoſe Executors the original Creditor could have no View, 
his Deſtination being fully fatisfied by the Heir's once exiſting; and of 
this Opinion the Lord VDirleton and Sir James Stewart ſeem to be: 
And the Executors of àn Aſſigny would no doubt have Right to a 
Bond ſecluding Executors, thoùgh they would not to a Bond bearing a 
Clauſe of Inſeftment, Whereon no Charge had followed. z tio, The 
Deed by which this Bond was.conveyed, e was of a teſtamen- 
tary, Nature, yet it contained an Aflignation, by the Words pus ſue, 

uplift, diſcharge, &c. which were moſt properly applicable to an Aſ- 
ſignation; and the Granter muſt have had this in his View, becauſe he 
ſeem' d to make a Doubt, if there was any Neceſſity of Confirmation. 
Replied for the Suſpender, 1h, Thar there was a great Difference 
betwixt Sums that are only declared to be heritable by the Nature of 
the Security; and theſe that are ſo by Deſtination, -a Charge in the laſt 
Caſe may indeed ſhow that the Creditor wants to haye his Money bet- 
ter ſecured in the ſame Terms, bur it never will import an Alteration of 
his former Deſtination. As to the Deciſion from Newton, it is con- 
tradicted by the ; Opinion of our Lawyers, and the Courſe of Deciſions 
for thefe thirty Years paſt have gone againſt ir. 240, That the Deſti- 
nation was not to the Creditors Heir ſimply, but to his Heirs, ſe- 
cluding Executors, and, while unaltered, muſt for ever deſcend from 
one Heir to another of the original Creditor, the fame as it was at firſt 
in his Perſon : A Charge by any of his Heirs nowiſe inferring an Alte- 
ration of the firſt Deſtination, more than if it had been given by him- 
ſelf; as in the Caſe of an Inſtitute or Subſtitute in a Bond, who has o- 
thers ſubſtituted to him, but ſo as he may alter the Subſtitution at his 
Eins jf he ſhould. charge upan, the Bond, it would not 'make the 
um go to his Executors, or alter the Subſtitution. Dirleton and Sir 
Fames Stewart only give their Opinions in the Caſe where there was 
no Proviſion concerning the. Succeſſion of the Perſon upon whom thc 
Bond was in the laſt place to deyolve; and the Reaſon Why a Bond 
ſecluding Executors would go to the Aſſigny's Executors is, becauſe | 
the firſt Deſtination is thereby altered, and contains no Deſtination pf 
a 5 . | | | mne 
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the Succeſſion of the Aſſigny, whoſe Executors are not therefore ſe- 
cluded. It was replied; 3710, That no heritable Subjects can be con- 
veyed by Teſtament, or any Deed of a teſtamentary Nature; much 
leſs on Death-bed; neither is there any proper Aſſignation to this Sub- 
jet: The Purſuers are named in the Writ Zxecutors and #niverſal 
Legatars, and no common Clauſe of Stile can alter the Nature of rhe 
Writ; and for that Reaſon the Purſuers have confirmed the Subject as 


moveable, 


0 


AR. ed The Lords ſuſtained the Objettion. 


Alt. Pat: Grant. 


Juſtice Clerk. | 
| ed TIER Foes 6 FREY 
| Eodem Die. 
Alexander Logje Land-waiter in Aberdeen, 
- AGAINST 


William Gordon Collector, and others Officers of the Cuſtoms 


there. 


T Officers of the Cuſtoms at the Port of Aberdeen entred into a 
Contract, touching the Communication of Seizures made by any 
one of them to the whole; in which, amongſt other Things, it was 
provided, That the Society ſhould continue, fo long as they or any 
of them continued in Office at that Port; THAI ISH TO SAT, 
upon the Death or Removal of any one or more of them, the Con- 
cert was not to break up, but ſtand good amongſt the reſt, for their 
full reſpective Shares of the Profits, and Proportion of the Loſs 
or Charges: But the Succeſſor or Succeſſors of, ſuch as ſhould drop 


the Majority remaining in Office. tr | „ 
After the Society had continued for ſome time, the Defenders, who 
were a 8 reſiled, and made due and lawful Intimation of their 
renouncing and departing therefrom: Upon which Mr. Logie inſiſted 
in an Action, for obliging them to obſerve the Contract and remain in 
Society, upon the following Ground; That a Contract of Society en- 
tred into for Life, or any ſhorter though indefinite Time, could not be 
reyoked or departed from ar the pleaſure of Parties, if the contrary was 
expreſly covenanted: And in the preſent Caſe it was agreed, that they 
ſhould remain in Society as long as any of them continued in Office ar 
that Port; ſo that though a Majority ſhould have been removed, yet 
the Society was to ſubſiſt amongſt the reſt: And the only Power grant- 
ed to the Majority, in relation to the fundamental Conſtitution, was as 
to the Admiſſion of Succeſſors to ſuch as ſhould drop; and therefore it 
could not be further extendeꝗ, becaule caſus omiſſius, pro conſults o- 
mifſo habendu sx. 
It was anſwered, That though by the Contract the Society was con- 
ſtitute for ſo long a Time as the &. * ſhould remain in their Office at 
| 2 Si that 


were not to be admitted thereinto, without the expreſs Gonſent of 
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ther the Doctor, to account for and pay theſe Tack- duties. 
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162 DECISIONS of the © 

that Port, yet ſince there was no expreſs Obligation on them that the 
ſhould not renounce, the common and known Rules of Society muſt 
take place which favour natural Liberty, & nemo invitus tenetur ma- 
nere in focietate; and as the Majority had a Power to continue the 
Society, or rather conſtitute a new one, they certainly could act in 


Matters conſequential and agreeable to the Nature of Societies, namely, 
to terminate the ſame at their Pleaſure. 1 


The Lords found, That the major part of the Socii 

might diſſolve the Society, and that the ſame did 

5s become void after the Date of the Intimation of 

Ak mall Giane, 'F the Diſſolution thereof, in reſpect there was no 

| | Obligation in the Contratt to continue in the Co- 
ciety, and not to renounce the ſame. 


Lord Milton Reporter. Fuſtice Clerk. 


; February 3, 1725. 
Thomas Fairholm of Pilton, 
AGAINST | 5 
George Livingſton One of the Under-Clerks of Seſſion. 


Ames Riddel of Kinglaſs, with Conſent of Sir James Cockburn, 
Sir Robert Mil and Walter Riddel, three of his Creditors, ſet a 
Tack to Dr. Living ſton, in the Year 1682, of the Lands of King/aſs, 
Coals, Coal-heughs, Salt-pans, Sc. to continue for ſeven Years, for 


payment of a certain Tack-duty to his Creditors, by the Proportions 
contained in the Tack. it | 


The Doctor died the Year following, but his Widow continued to 
oſſeſs in virtue of the Tack till the Expiry thereof, and for one Year 
e by a tacite Relocation. e 
Sir James Cockburn and Sir Robert Miln's Debts being aſſigned to 
Mr. Fairholm, he purſued George Livingſton as repreſenting ſis Fa- 
The Defences offered for Mr. Livingſton were, 1910, That the Pur- 
ſuer had no Title to inſiſt, becauſe the Debts aſſigned to him were paid 
out of the Price of the Eſtate of Kinglaſs. 249. That the Mails and 
Duties purſued for were preſcribed by the gth Act, Parliament 1669. 
It was anſwered to the 1//, That nothing was more ordinary than in 


a Ranking to oblige a Creditor whoſe Debt affected two different Sub- 


jects to aſſign his Debt, upon his being preferred on one of them, that 
ſo the poſtponed Creditors might carry a Right to the other Subject. 
To the 24 it was anſwered, 1920, That the Preſcription only regard- 
ed and was in favours of poor Tenants who had no Tacks, at leaſt it 
did not relate to Tackſmen of a whole Eſtate; for in the Caſe of 
Murray againſt Trotter, gth of September 1709, the Lords found, 
That the Act of Parliament did not extend to the Caſe of a Tackſ- 
man of a whole Liferent.“ 240, That there was Interruption, in fo 


far 


8 


* 1 


"Court of SESSION. 


far as Chiſholm of Hairholpe, during the Currency of Dr. Living- 
fton's Tack, obtained a Decreet of Mails and Duties againſt Mrs. LI. 
ving ſton ; of which Decreet a Suff enſion was obtained upon a Multi- 
oly-poinding Anno 1687, in which Malter Riddel's Intereſt was pro- 
duced, but the Competition never was diſcuſſed. 
It was replied, as to the Point of Preſcription, That the Act of Par: 
© Lament was general, and enacted. That Tenants not being purſued 
« within five Years after their Removal, the Mails and Duties ſhould 
preſcribe; and from this Act there was no Exception, unleſs the 
Tenants acknowledge what they owe by a ſpecial Writ” under their 
Hands ; which plainly mult be a particular Writ conſtituting the Rents, 
diſtin& from the Tack-duty, which only ſhows the Tack-duty, bur 
not what may be owing of it by the Tenants: As to the Deciſion quo- 
ted, it was anſwered; That there, though the Right was conceived in 
Form of a Tack, yet the Nature of the Right was the turning a Life- 
rent into an Obligation for an Annuity. \ And as to the Interruption, 
Mr. Livingſton anſwered, That any Interruption at Hairhope's In- 
ſtance: was during the Currency of the Tack before the Preſcription be- 
gun to run; and Mr. Livingſton being reponed againſt his Decreet, 
the Matter landed in a Competition not wakened within five Years; 


mc CO — 


— 4 ̃ 5 | ; : — — — — 
1 hy Belo 2 Ws — * * . » % lh 4 . 2 * = K =. 
— — L — e Kere © Ew 


addy. rA ei F 1 
The Lords ſuſtained the Purſuer's Title, but 


na. 3. Dalrymple . found that Pe, At of Parliament 166 did take 


Alt. Ja. Bo ſuell. place iu thi J. Cafe. = #05: 2 
FOO ORC RATS — WOE: Hall Clerk. 
Eodem Die. j 

William Hutton and the Creditors of Thomas White, 1 
| ; 5 * f \ Joy - c 55 * f 4d HL; ; it 

| N AG ATN. sT 9 
flames Gray Mirier to the Signet, 9 

| f 4 
Homas White elder diſponed to his Son in his Contract of Marriage 1 
certain Lands and Tenements, with the Burden of his Son's paying 1 
to Elizabeth White his eldeſt Daughter of the firſt Marriage 3000 9 
Mer bs; and this Burden was repeated in the Procuratory of Reſigna- bi 
tion and Precept of Saſine upon which the Son was infeft. The 3000 
Merks were aſſigned by the Daughter; and the Creditors of the Aſſigny | 
having adjudged, they craved Preference to the Creditors of the Son. f 
upon this Ground, That the Burden was veal, not only by the Con- 8 9 
ception of the Clauſe, but from its being repeated in the Procuratorx : 


and Precept, upon which the Son's Infeftment was taken. 
It was anſwered; That the Clauſe being only with the burden of Pay? 


ment, it could have no ſtronger Effect, than if the Son, by the quality 

: of the Right, had obliged himſelf ro pay; and therefore oth it was 

| inſert in the Procuratory and Precept, yet it was no real Burden. 

x | The Lords found, That the Obligation on Tho- ; 
3 82 mas 
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„ Mt. dp . 
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Ad. H. — rn mas White younger to pay 3000 Merks to his 
Alt, Ch. Binning. - Siſter Elizabeth was only per ſonal. 


Lord Cullen Reporter. | Maclenxit Clerk. 


# , 418 , 
FOI 0% * = * „* ** ts. 


February 4. 1725. 
The Children of Captain Matthew Campbell and cheir Tu- 


tors, | 
AGAINST . 


John Campbell of Shawfield younger, 


T He ſaid: Johr Campbell, by his Mim ive to the Captain wrote, 
That whereas on his Account the faid Captain had given Mr. 
« Leckie a Relcaſe from Priſon for three Months, he obliged himſelf, 
„ within the ſaid time, to deliver him in the Tolbooth of ; dinburgh, 
** 0 pay the Sum due to the Captainby Leckze.” The Defender hay- 
ing failzied to perform in terms of his Letter, the Captain's Children, 
as having Might from their F ather, Purſued . . for Pay- 
ment of the Debt. 

It was objected to the Writ, Thar'it was of the Nature of a Bond of 


Preſentation, and being neither holograph nor ſigned before Wirneſles, 


was null and — whpagicrh in Law. 
Anſwered, That it was rather of the Nature of a Miſſive or ron 


ſory Note, which did not require any — Solemnities, and that mi; 
ſive Letters. were probative, tho' not holograph. 


_ The Lords ſuftained the Objeftion againſt the Mi: 
AR. Db. Pork: © ve, but ſuſtained a Promiſe in the terms of the 
LOS Fine ve nent 5 the Defenders Oath. 


H. Dalrymple ſen. 
5 n Lord Core per Reporter. 
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rere, 10, 1725. 
kate aal of Cadb Wh. 


= 3-301. e "AGNINST 7 
Ys 3 „ n x 
n 8 Makes Inchcoulter, - 
LULL E 08 03. Hider . "7199 
Ti Earl of Cromarty, with a view! to- che more — ESC of 
his Debts, in Fanuary 1718 ſet a Tack of his Lands and Baro- 
nies of Stnathpeſſer, Aird and others, to Aineas. Macleod. of Cad. 
boll and the Defender oonjunctly and ſeverally, for the ſpace of nine 
Years, commencing from Whitſunday 1718, for a certain Tack- duty 
payable for the Cropt 1718 at ee, 1720, and fo forth yearly 
| during, 


3 "— "0 % FF ” 
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during their Poſſeſſion: The Tack contained this Proviſion, That in 
caſe of the Deceaſe of either of the ſaid Tackſmen, the Tack was 
to ſubſiſt in the Perſon of the Surviver, the Party deceaſing being 
only liable for ſuch Tears of the Tatk-duty as ſhould be run during 
his Life; and if both the Tackſmen ſhould die within the Tears of 
the Tack, the ſame was to expire and become void. 
Cadboll died 2oth December 1719, and Inchcoulter took upon him 
to intromit with and diſpoſe of the Victual of Crop 1719, upon which 
Cadboll's Son and Executor purſued Inchcoulter to account for the 
Profits of the Crop 1719, his Father having ſurvived both the legal 
Terms of thar Year, which regulates the Intereſts of temporary Rights 
ceaſing by Death, as was found in the Cale betwixt Trotter a Liferent- 
rix and Rochead an Executrix, 12th Jauuary 1681. 

It was anſwered for [nchcoulter, That Cadbolt having died before 
the Term of Payment of the Tack-duty, viz. Candlemas 1721, for 
Crop 1719, as well as the Term of Payment of the Tenants Rents, 
which being moſtly Victual, were only payable between Zule and 
Candlemas 1920, his Repreſentatives could have no Share or Intereſt 
in the Rents of the Crop 1719, eſpecially ſeeing Inchcoulter had all 
the Trouble of receiving and ſelling the Victual; and as to the Caſe be- 


tween a Liferenter and Executor, it was very different from the preſent 
between two Tackimen. | 


The Lords found, That Cadboll having ſurvived 
7 Martinmas 1719, the legal Term for Sa, of 
CST Ga the Rents by the Tenants, he was liable for his 
Alt. Jo. Forbes. 4 Share of the Tack-duty that Tear 5 and there- 
= hf fore found the Defender liable for thb half of 
i the Profits for that Tear. 
Lord Cullen Reporter. Mackenzie Clerk. 
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February 11, 1725. 
The Dutcheſs of Bucclengh, 


AGAINST 


John Douall Writer 22 Edinburgh. 


Illiam Innes was appointed Factor on the Eſtate of Dalleith. by 
the Dutcheſs of Buccleugh Thereafter her Grace, having pur- 
chaſed the Feu-duties of Iuverest and Muſleburgh, granted another 
Factory to the ſaid William Innes for managing that Subject, and John 
Douall became Cautioner for him in that laſt Factory. 
Mr. Innes accordingly made Payment from time to time both of the 
Rents of the Eſtate of Dalleith and Inveresk, and took Receipts 
from her Grace's Receiver indefinitely ; and at clearing of Accompts in 
the Year 1717, theſe indefinite Receipts were aſcribed proportionally 


to the Intromiſſions with the Eſtate of Dalkeith and Inveresk, and he 
was thercupon diſcharged 


Tt | Mr. 
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Mr. Innes continued his Intromiſſions with both the Eſtates, made 
his Payments, and took Receipts in the fame manner as formerly ; and 
in the Year 1723 there was an Accompt fitted, wherein all the indefi. 
nite Payments were aſcribed to the Factor's Intromiſſions with the E- 
ſtate of Dalkeith, and there remained a Balance due by Mr. [zpes, by 


virtue of his Intromiſſions with the Feu-duties of /rveresk and Muſle. 
burgh for the Year 1718 and downwards, extending to the Sum of 


984 J. Sterling. 


Mr. Dowall as Cautioner being charged for this Sum, ſuſpended up- 
on the following Ground, That the indefinite Payments made by the 
Factor muſt be underſtood to be made proportionally out of both the 
Eſtates, and that her Grace's Commiſſioners could not warrantably ap- 
ply the whole Payments to the Factor's Intromiſſions with the Eſtate 
of Dalkeith, eſpecially ſince in former Accountings thoſe indefinite 
Vs ga were applied to the Factor's Intromiſſions with both E- 

tes. | 
It was anſwered for the Charger, That in the Year 1723 the Appli- 
cation of the indefinite Payments was made particularly to the Rents 
of the Lordſhip of Dalłeith by mutual Conſent, therefore, according 
to the Principles of Law, the Factor could not thereafter return to 


plead upon the indefinite Payments after the ſame was renounced by a 


particular Application ; and the Cautioner muſt be in the ſame Cale 
with the Factor, his Bond being only of the Nature of an acceſſory 
Obligation, which muſt be regulated by the Principle to which it ac- 
cedes, conſequently the Suſpender can be in no better Caſe than the 
Principal. 240, However a Debitor, in good Circumſtances, may ap- 
ply indefinite Payments to any one of two Sums due by him, yet. 
it is otherwiſe when he becomes inſolvent; and that this was Lord 
Stair's Opinion, tit. 18. lib. 1. F 3. who cites a Deciſion, 13th Fe- 
bruary 1680, Macreith againſt Campbells]. 
To which it was replied for the Suſpender, 1920, That it was need- 
leſs to diſpute the general Point, whether Cautioners in every Caſe are 
to be bound by the Deeds of the Principal: It was the ſame thing to 
the Principal, in the preſent Caſe, whether the Balance did ariſe by his 
Intromiſſions with the Eſtate of Dalkeith or that of Inveresh, he 
would not have been a Shilling richer or poorer, whatever way they 
were ſtared : But it was far otherwiſe with regard to the Suſpender, who 
was Cautioner only for the Intromiſſions out of the Eſtate of Inver- 
eg; and therefore the Factor could not, in prejudice of the Cautioner, 
alter the former Rule of Counting, which ſuppoſing there had been no 
former Accompts fitted eſtabliſhing the Method, was the legal Rule. 
As Matters ſtood with reſpect to the indefinite Payments, the Factor 
was equally Debitor as to both the Eſtates, the Fund of the Payments 
which he made was drawn from the one as well as the other: When 


he made theſe Payments he took the Receipts to account; and ſuppo- 


ſing that there had been no Accompt made, but that Mr. Innes's Re- 
relentatives and Cautioners had been to make them up, the Chargers 
could not diſpute but that the Accompt behoved to be made up, imputing 
the indefinite Payments to the Intromiſſions out of both the Eſtates. 
From all which it was evident, that there was hereby a us que fitum 
to the Cautioner, which no voluntary Deed of the Factor's could de- 

prive him of. | | h 
| 0 


— : 2 2 1 — 
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To the 24 it was replied, That neither the Deti//on nor the Lord 
Stair have any where ſaid, that after a Debitor becomes bankrupt the 
Creditor has the Application of any Payment made by him: After a 
Party is become bankrupt he can act nothing of himſelf by his volun- 
tary Deed, but the Law muſt act for him, and apply the Deeds ac- 
cording to the State they were in before his Bankruptcy ; and ſo the 
Lords determined in Macreith's Cale above cited, that the voluntary 
Application of an indefinite Receipt by the Debitor after he became 
bankrupt ought to be let aſide: And therefore the Accompts fitted in 
the Vear 1723, whereby the Factor inverted the natural Order of the 
Application of the indefinite Payments, ought not to be regarded; and 
the Payments by the Factor being made with his Intromiſſions with 
both the Eſtates, ſuch indefinite Payments ought to be aſcribed to both 
promiſcuouſſy. 0 8 

Fig The Lords found the indefinite Receipts of Pay- 
ment made to the Recetvers ought to be ap- 


Alex. Hay & Ch. Arttkine) + plied proportionally, and that Mr. Innes could 
for the Dutcheſs. 


N not, by counting with the Commiſſioners in a- 
| | | ny other manner, prejudge the Cautioners. 
Yor a P 0 loc l Reporter. | Mac ten gie Clerk. 
5 NED 
Eodem Die. 


Jobn Greig Journeyman Wright in Edinburgh, 
8 AGAINST 


The Magiſtrates of Haddington, 


Ohn Greig being fined by the Magiſtrates of HaddiMgton for an ir- 
7 regular Marriage with Elizabeth Calderwood a Burgeſs of that 
Burgh, he raiſed Reduction of the Decreet, and concluded Repetition 
of the Fine and Damages, with Expences, upon the following Grounds : 
Imo, That he. was not ſubject to their Juriſdiction, and was only acci- 
dentally at Haddington viſiting his Wife's Relations. 249, That they 
repelled a juſt Defence of res judicata, he having been fined by the 
Juſtices of Peace of Midlothiau; and upon both theſe Grounds he con- 
tended, that they had committed Iniquity, and were guilty of manifeſt 
Injuſtice and Oppreſſion. Ef : 

It was pled for the Magiſtrates, That though the Decreets of infe- 
rior Judges may be reduced, yet it was unprecedented to make ſuch 
Judges liable in Penalties for any Miſtakes which they might have com- 
mitted in pronouncing their Sentences; but particularly, the Defences 
pled were juſtly over- ruled: For, as to the /, the Crime was incho- 
ate in Haddington, from whence Grezg had ſeduced and carried off the 
faid Calderwood. And farther it was pled, That bi res invenitur 
is a Forum in Crimes; and by the Act 1695, all ordinary Judges have 
a Power of cognolcing, if they can cite or apprchend the Party; for 
it provides, that Actiou and Execution ſhall paſs, either at the In- 
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ance of the Parties concerned, or of the Procurator-fiſcals of the 
Fariſdiftions where they ſhall happen to be queſtioned, 

To the /econd Defence it was anſwered, That the Juſtices of Peace 
had no Power to fine for irregular Marriages, for no ſuch Power was 
contained in their original Inſtructions, nor lodged in them by any ſub- 
ſequent Law, and they were not a Court which had an ordinary Juriſ- 
diction, but were only Commiſſioners appointed for certain Purpoſes, 
which rg Wig 6 plain from the Acts 1617, 1661, and the Act 1685 was 
repealed by the 28th Act 1690: And beſides, by the 8th Act 1617, 
the Juſtices were not to proceed to cite Parties, till 15 Days after 
«« committing the Facts for which they were convicted, and that the 
„ ordinary yes pron had neglected to exerciſe their Right all that 
Time.“ And in the preſent Caſe, the Magiſtrates pronounced Sen- 
tence within the 15 Days. ION 

It was replied, That inferior Judges were not at freedom to oppreſs 
the Lieges, by repelling obvious and plain Defences, but were puniſh. 
able for ſuch oppreſſive Sentences, by 45th Act, James I. 76th AF, 
F 14. James II. Act 26th Fames III. Sc. And as to the particular 
Anſwers it was replied, That what the Magiſtrates had fined Greig 
for, was not properly a Crime, but ſimply a Tranſgrefſion of Order, 
for which the Tranſgreſſor was only liable to a civil Fine, and the Mar- 
riage was celebrated at Edinburgh; That the Magiſtrates of Hadding- 
ton were not proper Judges of the Powers of the Juſtices of Peace, and 
that the 12th Act 1695, gives the Juſtices a Power to judge of Que- 
ſtions of this Nature, becauſe the Execution of that Act is committed 
to ſuch Miniſters of the Law, who were by the 22d Ack 1693 ordered 
to aſſiſt in ſettling the Quiet of the Church, which extends to all Offi- 


cers of Juſtice, * 

The Lords ſuſtained the Reaſons of Reduction 4. 
gainſt the Decreet of the Magiſtrates of Had- 
dington, but refuſed Expences, 


Act. H. Dalrymple. 7 
Alt. Ro. Craigie. 


| *, * Murray Clerk. 


r 
| Wo —— — 


February 13, 1725. 


Jean Lothian Relict of Ludovick Callendar, and Grizel Cal. 


lendar her Daughter, 
| AGAINST 
James Willyſon Merchant in Glaſgow. 


He Irritancies in the Tailzie of the Eſtate of Dorater being incur- 
red, and declared againſt Ludovic Callendar (as obſerved 25th 
June 1724) in the ranking of his Creditors, there was produced a Bond 
granted by him for 600 Merks of Annuity to his Wife, and 8000 J. 

Scots to his Daughter. | 
Mr. Willyſon, who had prevailed in the Declarator, objected to the 
Bond, as being granted not only ſubſequent to the Deeds inferring the 
| | | Irritancy, 
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Irritancy. but after executing a libelled Summons of Declarator and a 
Pleading before the Ordinary. | | 

It was anſwered for the Wife and Daughter, That by the Tenor of 
the Tailzie, there was expreſs Power given to the ſaid Ludovich, to 
provide his Wife and Children with ſuitable Proviſions out of the Eſtate 3 
which Power could not be taken from him without a Sentence. | 

Replied for /i/ly/on, That the Faculty to provide 1 the Sub. 
ſiſtance of the Heir s Right; but after forfaulting of that by the Con- 


travention, his poſterior Deeds could be of no Effect; and it appeared 


that this muſt have been the Meaning of the Tailzier, in fo far as b 
the Tailzie, not only the Contravener's own Right is irritate, but that 
of the Deſcendants of his Body; and it would be abſurd, that the Con- 
travener ſhould have it in his Power to bring in theſe very Deſcendants, 
to carry off by their Proviſions the Subjects from which they were ex- 
cluded by the Contravention. | 
Duplied for Mrs. Callendar and her Daughter, That the Cauſe of 
ing the Bond was anterior to the contracting of the Debts which 
Fad irritate Ludovich's Right; and the fame Writ which gave Willy 


fon a Title to quarrel theſe Proviſions, authorized Calendar to make 


them. | | | 

p The Lords found, That the Heir of Entail could 

Ja. Ferguſſon ſen. for 8 peed Cherry $4741 Proviſions to the JW fe 
332 and Children made before pronouncing the In. 

A terlocutor in the Declarator. 25 


; Hall Clerk. 
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"February 16, 1725. 
Alexander Gun of Meſterbelmſclale, 


AGAINST 


John Sutherland of Little-Torboll. 


BY Contract of Marriage betwixt Donald Gun and Margaret Fu- 
.therland, Daughter to John Sutherland of Little-Torboll, there 
was ſtipulated 1000 J. Scots of Tocher, to be paid to the ſaid Donald 
Gun by the faid 7ohn Sutherland as Principal, and Alexander his 
Brother as Cautioner. | 

Donald aſſigned this Claim to Alexander and William Sutherlands 
Sons of the principal Debitor, equally between them; and they at the 
ſame time granted a Bond to Donald for the like Sum to be paid pro 
rata. | | | 
Alexander Gun Son to Donald, as Heir to his Father, brought an 
Action againſt John Sutherland now of Torboll, for payment of the 
faid Sum, as repreſenting Fohn Sutherland his Grandfather, Debitor 
in the Contract of Marriage, and the ſaid Alexader his Father, and 
William his Uncle, Debitors in the Bond, all upon the paſſive Titles. 

The Defender acknowledged, that he repreſented his Uncle William, 


who was Debitor in the Half of the Sum in the Bond, but denied his 


Uu p repreſent. 
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repreſenting his Father Alexander; and as to John his Grandfather 
whom he Fra repreſent, his Defence was, that he was only Debitor by 


the Contract of Marriage, to which the Purſuer had now no Right, his 


Father having been denuded of it by the Aſſignation in fayours of Ale. 
xander and William Suther lands. | 


It was anſwered, That the Defender could not found on the Aſſigna- 


tion, in fo far as concerned his Father's Right to the one Half of the 


Sum in the Contract, without ſubjecting himſelf to the paſſive Titles as 
repreſenting his Father; for that would be to lay hold of and plead up- 
on a Right granted to his Father whom he. refuſed to repreſent; and 
beſides, the Guſe of the Aſſignation was the granting of the Bond: So 
that the res geſta was in effect a mutual Contract; and the Defender 
could not take the Benefit of one Part of it without performing the o- 
ther. 

Replied for the Defender, That the Aſſignation being both to his 
Father and Uncle; the laſt of whom he repreſented, he might plead on 
that Paper becauſe of his Uncle's Intereſt in it, without repreſenting his 


Father: That by the Aſſignation the Purſuer's Father was denuded of 


all Right to the Contract of Marriage, which muſt ſtand good; and it 
could be of no Import, in point of Right, whether the new Obligation 


became in all its Parts effectual or not; and no Regreſs was competent 


to the Cedent. 


1 The Lords 2 That it was not comperent to 
the „ the Defender to propone on the Aſſignation 
2 Hy, 4 granted to his Father, without acknowledg- 

| ing the paſſive Titles. | 
Lord Cullen Reporter. _ Dalrymple Clerk. 


February 16, 1725. 
James Leſlie, 


AGAINST 
Kr James Nicolſon. 


MN Leſlie, as Indorſee to a Bill drawn by one Fachney upon and 
accepted by Sir Fames's Lady before their Marriage payable three 
Years after Date, charged for Payment, which was ſuſpended upon 
one Ground, finally determined 18th of December 1724; and now it 
was inſiſted, 1920, That the Writ was not probative, as not having 
Writer's Name nor Witneſſes, and could not be conſidered as a Bill, 
being ſo far remote from the Nature and Deſign of Bills, that the Term 
of Payment was not till three Years after its Date. 240, Even ſuppoſe 
it were probative, yet it ſhould have none of the extraordinary Privi- 
leges of Bills; and therefore Compenſation upon a Debt due by Le/- 


lies 2 who was the original Creditor in the Bill, ſhould be ſu- 
ſtained. 25 


It was anſwered for the Charger, That the Writ charged on was in 
the exact Form of a Bill; and it could be no Objection to it, that the 
| 5 | Term 


** 


Court of SESSION. 171 
Term of Payment was at a diſtant Day, for that was regulate by A- 
greement of Parties, and not limited by any Law to a particular Time. 


„ 


The Lords found, That the Bill, "oy only pay- 
able three Tears after Date, did not enjoy 
pat. Leith for Sir James] the extraordinary Privileges of u Bill of 
Alt, Ch. & Jo. app j Exchange, but. Was only to be conſidered as 
| an ordinary Debt. | | 

Lord Grange Reporter. WE | 


* 


Juſtice Clerk. 
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= 5 Eodem Die. 
James Haliburton Writer in Edinburgh, 
n | AGAINST. © 

William Kes, Sc. and the Earl of March. 


TN a Proceſs, at Mr. Haliburton's Inſtance, againſt the Debitors in 
1 certain Bills which had been indorſed to him by Sir George Weir, 
Compearance was made for the Earl of March, who craved to. be pre- 
ferred to the Sums in the Bills upon the following Ground, That Sir 
George being his Factor, had taken theſe Bills in his own Name, tho' 
in truth they were for Debts owing to the Earl; and Sir George not 
having made up his Accompts, if the Earl would be preferred to him 
in a Competition for the Contents of the Bills, he muſt likewiſe be pre- 
ferred to the Purſuer, becauſe he being Sir George's Doer and Agent, 
the Indorſations muſt be preſumed gratuitous, and that he was in the 
Knowledge of the Bills being granted for Debrs owing to the Earl. 
240, & ſeparatim, That the Indorſations can be of no Effect, becauſe 
the Bills, bearing Annualrent and Penalty, could not have the Privilege 
of ordinary Bills being out of the common Stile, and therefore not 
tranſmiſſable by Indorſation, but were only imperfect Securities for 
Sumg due to the Earl; and though it might be contended that they 
were not ſo much as probative, yet ſince the Earl was perſwaded that 
they belonged to him, it was not his Buſineſs to plead that Point. 

It was anſwered for Mr. Haliburton, Imo, That his being Agent 
for Sir George, did not eſtabliſh a Preſumption that the Indorſations 
were gratuitous, but ratlrer that Sir George was in his Debt, which 
was ſo in fact; and it was denied, that when he got theſe Indorſations, 
he knew what was the Foundation or Grounds of the Debts by the 
Defenders- to Sir George. 240, The Bills were good, becauſe they 
were in the Form and Nature of Bills, having Drawer and Accepter; 
and the adding of Annualrent and Penalty could not hurt them, both 
being due by Law, utile per inutile non vitiatur. | 


R The Lords found the Earl of March had no Inte- 
WF 2 reſt to compear, and ſuſtained the Bills for the 

Try _ — 5 1 principal Sums and Annualrents, but reſtricted 

| the Penalties to the Expences of this Proceſs. 
Lord Milton Reporter. Gibſon Clerk. 
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. 


February 17, 1725. 


Monteir and others Merchants in Glaſgow, 
AGAINST ts n 
Sir James Agnew of Lochnaw and others. 


1 4 He Purſuers had obtained a Decreet in Abſence before the High 
Court of Admiralty againſt Sir James for a conſiderable Sum, as 
the Value of Goods belonging to them, which were wreck'd and caſt 
upon the Shore of Mhitehorn in Galloway, and intromitted with by 
him as Admiral of theſe Bounds : He raiſed Reduction of the Decreet, 


and being reponed, he pled, Imo, That the Goods were confiſcate and 


belonged to the Admiral, becauſe no living Creature was found aboard, 
which was agreeable to the old Statute, 25th of Alexander II. obſer- 
ved by Lord Stair, lib. 3. tit. 4. $ 27. of his Inftitutions, upon 


which the Deciſion December 12th 1622, Hamilton againſt Cochran, 


procceded ; and which was likewiſe agreeable to the Enghſh Law, 
Anno tertio Edward: I. cap. 4. and Henry III. Anno 1226, obſer- 
ved by Skeen, De verb. ſignif. verbo Wreck: And as to our Statute, 
Fames III. S 3. cap. 124. He contended that it only concerned the 
Caſe of Strangers, but did not alter our old Law as to Natives. 2460, 
He pled, That there was no Claim for wreck'd Goods, unleſs it was 
made by the Owner within Year and Day ; as 'was obſeryed by the 
foreſaid Authors upon the old Statute, and by Sir George Mackenzie 
n the Statute of James III. and which obtained by the preſent Cu- 
ſtom of the Admiralty founded on the foreſaid ancient Statute, the 
Reaſon of which was, Ne rerum dominia in incerto efſent ; and was 
likewiſe agreeable to the Cuſtom of Holland, France, England, &c. 
as Vinnius obſerves in his Notes upon Peckius, ad legem Rhodiam ; 
and Seen takes notice, that the ſame Limitation holds as to the Claim 
of Waif Goods, that it is loſt if the Proprietor does not enter it with- 

in Year and Day. . : 
It was anſwered to the 1// Defence, That the old, inhumane and bar- 
barous Law of Alexander's was long ago in deſuetude with us, as ap- 
peared from the Practice of the Admiralty ; and that no ſuch Confiſca- 
tion obtained in other Places, as England, France, &c. which Vin- 
2#ius takes notice of in the Notes cited for the Defender. To the 24 it 
was anſwered, That ſo ſhort a Preſcription would be abſurd, ſince in 
many Caſes it might happen that a Year would elapſe before the Pro- 
prietors could get notice where theſe Goods were wrecked ; and there- 
fore, as Mac ten gie obſerves, pon the 124th AF of James I. it was 
contrary to the Cuſtom of this Country: And Lord Stair, Tit. Con- 
fiſcation, lays it down in general, That except it be upon the Law 
of Repriſals, every true Owner inſtructing his Right ought to have 
« it,” And by the Britiſh Act of the 12th of Queen Anne, for pre- 
ſerving of 3 2 and Goods that are forced on Shore, it is provided, 
That the Goods may be ſold, and the Price tranſmitted to the Ex- 
chequer, there to remain for the Benefit of the lawful took 
when 


7 


e 


** hen ever he ſhall claim them; From which it was contended, that 
the Intromitter was accountable at any time. As to the Caſe of JYaif 
Goods; it was anſwered, That Waif, for the moſt part, conſiſts of 


great Diſtance from the Owner; whereas in the Cale of Y/reck, Goods 
may be caſt away in remote Corners, with which the Owner may have 
e Correſpondence, and cannot have acceſs to know of the Diſaſter. 
| The Lords repelled the Defence of Preſcription, 
and that no living Creature was aboard when 
„ the Boat was caſt on Shore; and found the Li- 
AQ. Je ed. bel and Property of the Goods relevant to be 
| us, 26 proven prout de jure, and the Defenders Intro- 
| miſſion relevant to be proven by their Oaths. 


Dalrymple Clerk. 


* — 


February 19, 1925. 
The Creditors of Ruſco, 
gl brig wal 1 AGAINST F | 
The Widow and Children of David Blair of Borgue, and 
james Blair of Senwick His Brother, J 


JN the Marriage-Contradt between Hugh Blair and the eldeſt Daugh- 
1 ter of William Macguffog of Ruſco, William diſponed his Eſtate 


riage Hugh had only illiam his Heir; and having entred into a 
Contract with a ſecond Wife, he thereby obliged himſelf to provide 
* and ſecure to the eldeſt Son and remanent Bairns of that Marriage 
« the Sum of 50,000 Merks, whereof zo, ooo to the eldeſt Son, and 
the remaining 20,000 to the younger Children.” Of this Marriage 
he had two Sons, David and James Blajrs, deſigned of Borgue and 
Senwick. + | . | 

In the Year 1695, when Children of the ſecond Marriage were pro- 


Contract, the Father Hugh therein —— to William and to the 
Heirs Male of the Marriage certain Lands, which he obliged himſelf to 
warrant to be of yearly Value 8000 Merks of free Rent, and to bur- 
den other Lands not therein diſponed, with making up the Defi- 
ciency, if any ſhould happen to appear ; at the fame time he rook 
William bound, by a ſeparate Clauſe in the ſaid Contract, to conſent 
to ſuch Diſpoſitions as He the Father ſhould thereafter make of his o- 
ther Lands. is 4 I | 9 

On this Contract no Infeftment was taken till January 1706, nei— 
ther was it founded on till the Year 1707, after the Death of Hugh; 
for between the ſigning of the Contract and the Celebration of the Mar- 
riage, the Facher and Son had entred into a new Tranſaction, by which 
| & . "i Wi Hugh 


4 


ſuch Goods as are ſtrayed or loſt, which generally happens to be at no | 


of Ruſco to Hugh and the Heirs Male of the Marriage: Of this Mar- 


created, and when the Son of the firſt was entring into 4 Marriage- | 
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to David of the Lands of Borgue, and the other to 


174 DECISTONS of the 


Hugh diſponed to William ſe me other Lands beſides theſe named in 
the Contract, and ſome of n 1 wg and on the other hand, il. 
liam undertook the Payment of his Father's whole Debts: Upon this 
the Father, with Conſent of Milliam, granted two 1 one 


ames of the 
Lands of Fenwick, mentioning the ſame to be in implement pro tanto 
of his Obligation in their Mother's Contract of Marriage; but refer- 
„ ving his own and his Wife's Liferent, and full Power and Faculty to 
„ himſelf, as well in Health as Sickneſs, & etiam in articulo mortis, 
to alter and innovate? and contract Debts and grant Securities there- 
fore upon the ſaid Lands as he ſhould think fit, without Conſent of 
„ his two Sons, as fully and freely, in all Reſpects, as if the entire 
„ Fie of the Lands were in his Perſon, and his younger Sons nowiſe 
provided thereto.” | $ 

Theſe Diſpoſitions remained in the Cuſtody of Hugh the Granter, till 
within a few Weeks of his Death in the Year 1706, when Infeftment 


Was taken on them for Behoof of the Diſponees. 


In the Year 1705, David the eldeſt Son of the ſecond Marriage had 
been married to Grize/ Blair; and in their Contract of Marriage, 
Hugh the Father and He joined in diſponing * the Lands of Borgue 
2 Wich Conſent of Margaret Dunbar Spouſe to Hugh and Mother 
« to David) to the Children to be procreate of the ſaid Marriage, and 
« granted a Jointure of 500 Merks yearly out thereof to Grizet 
* Blair, and an Annuity of 800. Merks per annum to her and her 


«++ Husband : Reſerving to Hugh the Father and his Spouſe their Life- 


rents, except in ſo fat as they had denuded themſelves by that Con- 
tract; and conform to the particular Reſervation contained in the 
++ Diſpoſition of the foreſaid Lands granted by the Father Hugh to his 
Son David.” IF 8 5 r 
In the Year 1707, after the Death of Hugh, Villiam his Heir, in 
order to get free of the Tranſaction which had intervened between the 
ſigning of his Contract of Marriage and the Celebration thereof, took 
Infeftment on the Precept in the Contract, and raiſed Reduction of the 
two Diſpoſitions in favours of David and James, to which he was 
Conſenter: The Event of which was, that David and James were al: 
ſoilzied; though it is otherwiſe obſerved by Forbes, 28th of January 


1709; for the Interlocutor mentioned by him was altered, on adviſing 
a reclaiming Bill and Anſwers. 


Several Years after the Death of Hugh, who had left very conſide- 


rable Debts, his Creditors led Adjudications againſt Williani his Heir, 


not only of the Lands diſponed to him, or to which he ſucceeded as 
Heir Male and of Line, but alſo of the Lands which were diſponed to 
David and James; and the Creditors of William did at the fame 
time lead Adjudications of the fame Lands for their Debts; and, upon 


a joint Application, they obtained a Sequeſtration of the whole Eſtate, 
and inſiſted in a Proceſs of Ranking and Sale. | | 


The Defences common to the Children of. David, then deceaſed, 
and to James Blair, were, Imo, That ſuppoſing they were Heirs of 
Proviſion, yet the Heir of Line behoyed to a firſt diſcuſſed, and that 
the Eſtates provided to them were only liable /ab/idiari?. 23d July 
1723, the Lords found, That by the Adjudication and Sequeſtration 


the Heir of Line was ſuffictently diſcuſſed, to ſubject the Eſtate of 
„ RS 


ba 
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the Children of the ſecond Marriage to a Ranking and Sale at, the 
Inſtance of the Creattors of the Father. 246, They contended, That 
they were not Heirs of Proviſion, nor the Repreſentatives of Hugh, 
but juſt and lawful Creditors to him by his Contract of Marriage with 
his ſecond Wife, whereby Hugh did not oblige himſelf to take Rights 
of Land or Securities for Money to himſelf alone, or to himſelf and 
Spouſe in conjunct Fie and Liferent, thereby, as oſten happens, ta 
create a Hope of Succeſſion : But, by the Contract, David, ! eldeſt 
Son, was made directly Creditor in the ſpecial Sum of 30,000 Merks, 
and the younger Son Nane in 20,000 ; not under the Quality or De- 
nomination of Heirs, but under the particular Deſcription and Deſigna- 
tion of eldeſt and younger Son or Child of the Marriage: That there- 
fore the Diſpoſitions, of the Lands in their fayours were truly onerous, 
and from the Date of their Infeftments muſt be preferred to all poſte- 
rior Infeftments, though agen”, on Adjudications for payment of 
prior perſonal Debts, ſuch as the Purſuers Adjudications were. In ſup- 
port of this it was argued, that they being ſecured by Hughes Contract 
of Marriage with his ſecond Wife, they were in the ſame Caſe with 
that of the Creditors and Children of Mow/well, obſerved by Dirle- 
ton and & tair, whete the Lords preferred the Children upon their 
prior Infeftments on Bonds of Proviſion, to the Creditors poſterior 
„ 'Appriſers;” and of the Daughter and Creditors of Eaſter-Ogle, in 
which, on the 24th January 1724, the Lords preferred the 9 
ter upon the Clauſe in the Contract of Marriage, of which ſhe was a 
Child, par: paſſu with the Creditors, according to their ſeveral Di- 
« ligences,” agreeable. to two Deciſions quoted: in that. Caſe by the 

Collector. 3720, The Defenders inſiſted, I hat though they had not 
had the particular Obligation in Hug hs Contract of Marriage to found 
upon as an onerous Cauſe of the Diſpoſitions in their fayours, and tho 
theſe Diſpoſitions were taken or conſtrued to be merely gratuitous, yet 
neyertheleſs they would be as effectual to them, as they .could have 
been to Strangers, unleſs the Creditors could ſhow that the Diſponer at 
granting of them was infolyent, or thereby became inſolvent, fo as to 
found them in a Reduction on the Act of Parliament 1621, which the 
Defenders alledged the Creditors could not do.; the Fact being; that ar 
the time of granting the Diſpoſitions, Hugh the Diſponer had a Suffi- 
ciency of Eſtate, and a conſiderable Reſidue. after Payment of all his 
Debts, over and above the Lands diſponed to them: And that an e- 
ventual Inſolvency, even though it had happened during the Diſponer's 
Life, could not invalidate the D iſpoſitions; much leſs could an Inſol- 
vency ariſing after his Deceaſe by the Negligence or Taciturnity of the 
Creditors, which was the 8 have that Effect. | 

It was anſwered for the Purſuers, That however directly the Obliga- 
tion might be conccived in Hugh's Contract of Marriage with his ſe- 
cond Wife in favours of the Children of that Marriage, and however 
far ſuch Obligation might be diſtinguiſhed from a Hope of Succeſſion, 
ſo as to be the Foundation of an Adjudication for preferring the Chil- 
dren, if any ſuch Diligence had followed; or however far the ſaid Obli- 
580 might be an onerous Cauſe for a Diſpoſition actually denuding 

ugh of the Fic. and Faculty of burdening the Lands diſponed ; yet 
ſince no ſuch Adjudication had been led by the Children, and ſince the 
Diſpoſitions granted, and now founded on, had not diveſted Hugh of 
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the Fic, at leaſt not of the full Power and Faculty to alienate, alter, 
affect or incumber the Lands diſponed, but on the contrary had reſer- 
ved to them ſuch ample Powers and Faculties, and alſo had remained 
latent and in his Cuſtody until within a few Weeks of his Death, no- 
thing could be inferred from it in favours of the Children but a mere 
Hope of Succeſſion as Heirs of Proviſion, ſubject to all Hug hs Debts 
contracted before of after theſe Diſpoſitions : Thus in the Deciſions ci- 
ted for the Defenders, the Children were not preferred on the ſimple 
Obligations in the Contracts of Marriage, nor on precarious Diſpoſiti- 
ons loaded and eyacuated by reſerved Powers and Faculties; but in the 
firſt of theſe Caſes, on a direct and abſolute Infeftment, and in the o- 
ther, on a timeous Diligence by Adjudication : And beſides the Terms 
of Payment in theſe Caſes were fixed, and might have exiſted during 
the Life of the Father, and become effectual Obligations againſt him, 
and independent of him, which the preſent Diſpoſitions could nor be. 
The Purſuers further inſiſted, That their Caſe was more ſimilar to that 
of the Creditors of Tulloch, decided 18th February 1719, than to ei- 
ther of the aboye two; for there the Father in his ſecond Contract of 
Marriage had been bound to purchaſe Lands, and to take the Securities 
to himſelf and Spouſe in conjunct Fie and Liferent, and to the Heir 
Male in Fie; and in implement of the ſaid Obligation had aCtually pur- 
chaſed certain Lands, after a Son of the Marriage had exiſted, and ta- 
ken the Rights thereof, in terms of the Obligation, to himſelf and 
Spouſe in conjunct Fie and Liferent, and to the Son nommatim in 
Fie: And yet the Lords found the faid Lands affectable and affected 
by the Diligence of the Father's Creditors, both ſuch as were prior 
and poſterior to the Acquiſition,” They [likewiſe cited a parallel 
Caſe, Erskine againſt Rynolds, obſerved by Stair, 16th of June, 
and by Dzrleton, 22d of February 1676. | 
The Lords, upon the 21ſt of July 1724, found the Children of the 
ſecond Marriage liable as Heirs of Proviſion, and repelled the De- 
fence of there being Sufficiency of Fund at the Time of Hugh's De- 
ceaſe for payment of his Debts, in reſpett of the eventual Inſol- 
Vency. | | I 0 
The above Interlocutor. was reclaimed againſt, and upon adviſing 
Petition and Anſwers, 18th of November 1724, the Lords found the 
younger Childrens Eſtate liable to the Creditors, in ſo far as the 
1 of” the Heir of Line was not ſufficient for payment of their 
Debts. | 5 3 
There was afterwards a ſeparate Defence pled for the Relict and 
Children of David Blair of Borgue founded on his Contract of Mar- 
riage, in which Hugh his Father was a Conſenter, as above taken no- 


| tice of, and from it the Relict pled, That Hugh's Conſent could not 


but ſecure her, becauſe it had the Effect of an actual Exerciſe of the 
reſerved Faculty with reſpect to her: And for the Children it was con- 
tended, That their Grandfather's conſenting to the Diſpoſition made in 
their fayours was a virtual Renunciation of the Faculty, ſince there 

was no new Reſeryation of any Faculty to burden, Gc. 
It was anſwered, That Hugh's Conſent could not prejudge his prior 
Creditors, becauſe by the ContraCtion of their Debts the reſerved Fa- 
culty was ab ante exerced quoad them; and as. David had bcen found 
able to the Creditors as Heir of Proviſion to his Father, ſo David's 
| Fe Children 


- Court of SESS[ON. ORD 
Children being Heirs of Proviſion to him, were of conſequence liable 
to Hugh their Grandfather's Debts. And 240, The Claule reſerving 
Hugh his Liferent, ©c. appears to refer to the former Diſpoſition by 
him to his Son David, and therefore did preſerve the Effect of the re- 

ed Faculty.  * 

ry December 18, 1724. 

The Lords found the Reſervation in the Contratt was only a Ne- 
ſervation of the Liferent, but not of the Faculty in the original 
Diſpoſition granted by od Rulco to David %, Son of the ſecond 
Marriage, and preferred the Relift on the Contract and Tnfeft- 
ment to the Creditors of old Ruſco; and found old Rufeo's Conſent 
to the Contract was a Renunciation of the Faculty: And remitted 
to the Lord Ordinary to conſider the Effect of the Debts contratt- 
ed by old Ruſco before his Conſent to that Contratt. 33 
It was in the /aft place argued for David's Children, That the Lords 
having found, that Ry/to's Conſent to their Father's Contract of Mar- 
riage was a Renunciation of the reſerved Faculty contained in his Diſ- 
poſition to their Father, the Conſequence muſt be, that the Fie of the 
Lands diſponed became abſolute at the Date of the Contract; and there- 
fore David's Infeftment preferred him and his Children to all the per- 
ſonal Creditors who had adjudged ſince that Time. | 

Anſwered, 1920, That ſuppoſing the Conſent was a Renunciation of 
the reſerved Faculty, yet it could not be any otherwiſe than /alvo 
jure quæſito to the prior Creditors, the contracting of whoſe Debts 
was an actual Exerciſe of the Faculty quoad them; ſo that Hugh could 
only renounce Jo much of the Faculty as was not exerced. 240, Da- 
vid being only an Heir of Proviſion, his receiving ſuch a Renunciation 
made him lucrative Succeſſor Tf contractum debitum, and was a 
præceptio hereditatis, which ſubjected him and his Heirs of Proviſion 
to the Payment of Hugh's Debts. 37:0, The Renunciatioh was a la- 
tent gratuitous Deed, which could not prejudge the Creditors who had 
contracted oö fide. 4t0, The implied Renunciation could not be 
conſtrued to void the Faculty, and render the Right a ſimple Con- 
veyance in the Perſon of Dav:d; for the Conſent from which it was 
inferred was not in David's favours, but in favours of his Children, 
who were only naſeiturz; and therefore the Fie, which was till in 
the Perſon of David, remained qualified with the Faculty. It might 
indeed be a Queſtion, how far the Conſent would have operated a Re- 
nunciation of the Faculty after the Right came into the Perſon of Da- 
vid's Heirs, but before that Time the Adjudications upon the Bonds 
granted by . which the Lords had found were an Exerciſe of the 
Faculty, were led; and it did not appear that even as yet there was a- 
ny real Right or other Title to the Eſtate in the Perſon of David's 


* * 


Heirs. 

Replied for the Children, 1120, That Hughb's contracting of Debts 
was only a virtual Exerciſe of the Faculty, but was not ſuch an actual 
one as directly to affect the Eſtate; ſo that the Creditors, properly 
ſpeaking, had no Jus qua ſitum upon the Eſtate, but only a Power of 
affecting it by Diligence, which if they had uſed before David's In- 
feftment, might have * them a Preference, but which they had 
not done: The perſonal Bonds granted in virtue of the reſerved Faculty 
could not have been better than if Ruſco had retained the Right hiniſelf. in 
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178 DECISIONS of the 
which Caſe theſe perſonal Bonds could not have been obtruded to a ſin- 
gular Succeſſor infeft. The ' reſerved Faculty, being only a perſonal 
Right, was taken off by a ſimple Renunciation, whereby the Diſpoſi- 
tion became abſolute, and the ſubſequent Infeftment in the Perſon of 
the Diſponee was effectual and conveyed an abſolute Fie, in the fame 
manner as if the Diſpoſition had never contained any Faculty to alter; 
ſo that theſe perſonal Bonds could never compete with a real Righr per- 
fected by Infeftment before any Adjudications were led upon them. 
240, The Diſpoſition to David was granted in implement of the Pro- 
viſion to which he was entitled by his Mother's Contract of Marriage; 
ſo that it was to him actual Payment, and therefore could never be 
conſidered as a Præceptio. He had already got the Fie, only it was 
qualified by the Faculty, but the Renunciation made it abſolute: If the 
Father had deſtroyed the former Diſpoſition, and granted a new one to 
David, when he was married, in name of his Patrimony; that could 
not have ſubjected him the Diſponee to the Payment of his Father's 
Debts, as Heir of Proviſion, becauſe he was not Heir in the Subject. 
3t40, The Renunciation being in David's Contract of Marriage was 

not a gratuitous Deed. 4, Since the Father's Conſent imported a 
Renunciation of the Faculty, and made the Fie abſolute, and ſince the 
Fie was in the Perſon of David, the Benefit of the Renunciation, xe- 


ceſlitate juris, accreſced to David for the Behoof of his Children. 


The Lords, on the 26th January 1725, found the Children of Da- 
vid Blair were not liable as Heirs of Proviſion for Debts contract. 
ed by Ruſco before his conſenting to his Son David's Contract of 
Marriage; without Prejudice to the Creditors to inſiſt upon the 
Act of Parliament 1621, or any other Ground of Law. To which 


Interlocutor they adhered, 19th February 1725. 


Act. Ja. Graham ſen, $ 
Alt. And. Macdowal & Dun. Forbes. J, 


Lord Grange Reporter. Mackenzie Clerk. 


February 20, 1725. 
Hanes Rofs, 
AGAINST 


Margaret Moubray. 


Pe Roſs obtained from her Son Patrick Moubray a Bond for 
5000 Merks when he was on Death-bed, which bore to be for 
the Education and Aliment ſhe had given him for fifteen Years. 
After his Death ſhe purſued Margaret Moubray for Payment of 
the Sum in the Bond, as having paſt by Patrick and ſerved Heir to 


his Predeceſſor in certain Lands which Patrick had poſſeſt for three 


Years as apparent Heir, by which ſhe became liable for Patrick's 
Debts and Deeds in terms of the Act 1695. 


It was alledged for the Defender, That the Act 1695 did not con- 
1 | Ke cern 
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cern gratuirous Bonds, and this Bond, being granted on Death. bed, 
could not prove its onerous Cauſe, but muſt be preſum'd gratuitous. 

Anſwered for the Purſuer, That ſhe was able to ſupport the Truth 
of the Narrative of the Bond by a Proof of her alimenting and educa- 
ting him, which undoubtedly was an onerous Cauſe for granting it. 

Replied for the Defender, That a Claim for Aliment preſcribed in 
three Vears, and could not be proved further back, and that three 
Vears Aliment could be no adequate Cauſe for ſuch a Bond. - 

Duplied for the Purſuer, That a regular Aliment does not fall undef 
the triennial Preſcription, and is nowiſe ſimilar to Mens Ordinarjes, 
Merchants Accompts, &c, 24dly, Though it did fall under that ſhort 
Preſcription, yet the Currency of the Furniſhing would preſerve it as it 
does Merchants Accompts. And 34%, The Bond and Acknowledg- 
ment under the Defunct's Hand was ſufficient to exclude the Defence 
of Preſcription, 


", Ss | June 30, 1724. 
The Lords /uffained the Bond in fo far as it was onerous. And 
of this Date they found, That Patrick Moubray having on Death- 
bed granted Bond to his Mother, bearing the Cauſe to be for Ali- 
menting excludes the Defence of Preſcription, they always pro- 
ving Alimenting. | 


Act. Arch. Hamilton — 
Alt. Ja. Boſuell. 


Lord Forglen Ręporter. Juſtice Clerk. 
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February 23, 1725. 


Agnes and Margaret Corſans, and Mr. Peter Rae Husband 
to Agnes, for his Intereſt, 5 | 


| AGAINST | 
James Maxwel of Barncleugh and Alexander Macgowan 
Writer in Dumfries. 


TH Purſuers being ſerved Heirs cum bene icio inventarii to their 
Great Grandfather, Grandfather, Father and Brother, all John 
Cor ſans of Meikleknox, inſiſted in a Reduction againſt the Defenders, 
of all Rights granted to them by any of their Predeceſſors, of or con- 
cerning the Lands of Mezkleknox. . 

The Defenders produced a Ratzfication, by John the Purſuers Bro- 
ther, of certain Appriſings and other Rights affecting theſe Lands, to- 
ons with a Diſpoſition by him to them of all Right competent to 

im by or through the Deceaſe of any of his Predeceſſors ; and they 
contended, that the Purſuers Title to quarrel their Rights was thereb 
excluded, in regard that they being ſerved Heirs to their Brother John 
Who had granted the Writ, were obliged to warrant his Deeds. 

It was anſwered for the Purſuers, That they were ſerved Heirs to 
John only cum beneficio, and therefore could plead againſt any Right 
granted by him affecting the Lands of 'Meikleknox, which belonged to 
their other Predeceſſors, and to which their Brother had no Right, 

| A.L 3 N ince 
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ſince he was neither ſerved Heir to any of them, nor had been three 
Years in Poſſeſſion of the Lands: That they were only liable for his 
Debts and Deeds to the Extent of the Inventary ; and if the Subjects 
given up in Inventary ſhould be found not to have belonged to him, 
then they were not liable for any Deed of his with relation to that In- 
ventary. | n | 
Replied, That the Purſuers, by ſerving Heirs to John their brother, 
do by the Nature and Genius of our Law repreſent him univerſally; and 
it is only by the Act 1695 that there is this Privilege given them, on ac- 
count of their ſerving cum beneficio inventar ti, that they ſhall not be 
liable to his Creditors farther than the vzres inventar i, but that Pri. 
vilege being correctory of the Law, mult be ſtrictly interpreted: For 
which Reaſon, however the Purſuers may protect themſelves from being 
overwhelmed by their Brother Zohr's Debts, yet ſince they do repre- 
ſent him, no Reaſon can be aſſigned, why they may ſhake bee | 
looſe of his Deeds, not only to keep themſelves indemues, but like- 
ways to quarrel Rights which he, had he been alive, could not have 
challenged. | 
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The Lords found, That the Diſpoſition and Ratification excludell 


the Purſuers Title as to the whole Subjects contained in the Rati- 
fication.” | 
Upon adviſing a reclaiming Petition with Anſwers, 20th of January 
1725, the Lords found, That though the Purſuerg Service cum be- 
neficio inventarii 20 their Predeceſſors, might defend them in any 
Action on the paſſive Titles, yet they were not thereby entitled 80 
quarrel the Ratification by their Brother John, though he was nei- 
ther ſerved Heir in general or ſpecial to any of his Predeceſſors, 
nor three Tears in Poſſeſſion of any Eſtate that might have belons- 
ed to any of them; and therefore adhered to their former f vv 
cutor. | | 
The Purſuers reclaimed, and crayed that the Interlocutor laſt pro- 
nounced might be ſo explained as that it might not be underſtood to 
debar them from inſiſting upon any Reaſons of Reduction competent 
to them againſt the Deed meg by their Brother John; particularly, 
100 1920, That it was elicited by Fraud. 249, That it was in prejudice of 
4p 9 * them as Creditors to John, and of an Inhibition uſed at their Inſtance 
1 7 againſt him prior to the Date of the Deed produced. ztio, That they 
had a good and clear Title to the Eſtate in their Perſons, derived from 
their other Predeceſſors, which was preferable to any Right granted by 
John their Brother, who died in a naked State of Apparency; ſo that 
any Right derived from him to the Eſtate of Mezk/eknox was reducible, 
as granted 4 non habente poteſiatem. 
It was anſwered, That as to the two firſt Reaſons of Reduction they 
were competent, being conſiſtent with the Purſuers Service to the Dil- 
oner, but that the third was over- ruled by the former Interlocutors, 
whereby it had been found, that they could not quarrel John's Decd of 
Ratification. 1 | 
5 Lords aaherea, reſerving to compete upon an 
Ale 5 3 other Right in the Par ſores Say +9 F N 


Mac ten gie Clerk. 
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June 16, 1725. 
The Earl of Kelly, 


AGAINST 


— Duncan and her Husband. 


N the Year 1555 the Commendator of the Priory of $7. Andrews, 

by a Feu-charter, diſponed ſome Acres of Land to certain Perſons | 
and their Heirs-malte ; which failzieing, te their cldeſt Heirs-fe- 
male without Diviſion, and Aſſignies. 

Some of theſe Acres were afterwards purchaſed from the original 
Feuars, and the Conveyances were made to the Purchaſers and their 
Heirs whatſomever, upon which Baſe Infeftment followed. 

Theſe Rights came at length in the Perſon of Mr. Duncan, who dy- 
ing without Heirs of his Body, there aroſe a Queſtion amongſt his Si- 
ſters, Whether his Succeſſion ſhould be determined by the original Feu- 
charter, or by the After-conveyances ? 1 

It was alledged for the Earl of Kelly, as Aſſigny to the youngeſt 
Siſter, That by the poſterior Diſpoſitions upon which Mr. Duncan 
was infeft, and had poſſeſſed the Lands, the original Deſtination was 
altered in favours of Heirs whatſomever. | 

Anſwered for the eldeſt Siſter and her Husband, That theſe Diſpo- 
ſitions being but private Conyeyances from Vaſſals, upon which only 
Baſe Infeftments had followed, they could not be deem'd an Alteration 
of the original Deſtination by the Superior, who had done no Deed 
confirming theſe poſterior Rights; and ſince the Superior had ſo anxi- 
ouſly provided againſt ſplitting his Feu, Heirs whatſomever. in the 
latter Conveyances were to be underſtood the Heir of Inveſtiture, | 
and ſuch as the Superior could have been obliged to receive as Vaſlals 
in the Subject diſponed, vg. Heirs-female without Diviſion. 

Replicd for the Earl, That by Heirs what ſomever are always un- 
derſtood Heirs at Law, and conſequently, where the Succeſſion de- 
volves on Females, Heirs-portioners; and ſince the later Diſpoſitions, 
on which Mr. Duncan was infeſt, were taken to Heirs what ſomever, 4 
he ſhowed his Intention that his Heirs at Law ſhould ſucceed him, as 
much as if he had diſponed his Lands to all his Siſters equally, in | 

which caſe they, as Creditors, might have adjudged, and ſo obliged 


the Superior to receive them. As to what Prejudice the Superior may 


ſuſtain from the original Deſtinations being altered, that was yrs tertiz 
to the Defenders. | 


The Lords found it proven by the IWrits produ- 
AS Craven fon... —. ced, that the Deſtination was altered in fa- 
Alt, Hay & Murray. 


vours of Heirs and Aſſignies what ſomever. 


Juſtice Clerk. 
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June 22, 1725. 


George Lockhart of Carnwath, 


. AGAINST 


Daniel Peck and other Tackſmen of the Coal of Saltcoats. 


C= inſiſted in a Proceſs againſt the Defenders, for reſtoring 
back to him Kate Thomſon his Coal- bearer, concluding, That they 
alſo ought to be decerned in payment to him of the Penalty contained 
in Act 11. Parl. 18. of James VI. becauſe they had detained her after 
Requiſition. ä | - 

A mutual Proof was granted, upon adviſing of which, the Lords, 
8th June 1725, In regard that the Purſuer's Proof was pregnant, 
that the Servant was in his Service within Tear and Day of the 
Requiſition ; and that the Defenders Proof was alſo pregnant, 
that ſhe continued Tear and Day in their Service before the Re- 
guiſition, aſſoilgied from the Penalty But found that the Pro- 
perty remained with the Purſuer ; and therefore ordained the De- 
fenders to deliver the Servant to CARNWATH's Coatl-grieve at 
DRYDEN, betwixt and the laſt Day of JUNE incluſive, ander the 
Penalty of 100 I. Scots, by and attour Performance. 

The Defenders, in a reclaiming Bill, prayed, That the Lords would 
find their delivering back the Servant at the Coal-heugh of Saltcoats 
ſufficiently exonered them, and that they were not obliged to tranſport 
her to Dryden, becauſe they had no Authority to compel her to re- 
turn, ſince the was found to be Carnwath's Property; and they like- 
wiſe contended, That ſince the Act of Parliament required the De- 
livery back of the Servant in twenty four Hours after Requiſition, 
it neceſſarily imported that the Delivery was to be made at the Poſſeſ- 
ſor's Coal-heugh, becauſe if the Coaliery to which the Deſerter belong- 
ed ſhould be at the diſtance of 200 Miles, the thing would be impracti- 
cable. > | 

The Coal-bearer likewiſe gave in a Petition, praying, That the Lords 
would decree Her her Liberty, in reſpect that the Cale appeared doubt- 
ful as to the Poſſeſſion and Requiſition, and becauſe of ſome cruel 
Uſage ſhe had met with in Caruwath's Service; and in ſupport of her 
Plea the following {Laws were quoted, J. 122. compared with J. 125. 
F. De regulis juris; and F 2. Inſt. De his qui ſui vel alieni juris 

,. ; 5 
The Lords had no Regard to Thom ſon's Petition, becauſe the Seve- 

rity ſhe had been uſed with did not appear to have been greater than 
what the deſer ved, on account of a former Deſertion. And to the 
Tackſmens Petition it was anſwered, That the Interlocutor of the 
Lords ſufficiently authorized them to tranſport her to the Purſuer's 
Coal-heugh, and would warrant the ſeveral Magiſtrates, through whole 
Juriſdictions they were to pals, to grant their Concurrence : That the 
Argument from the Act of Parhament was of no moment, becauſe at 
the Date of that Act all the Coalieries in Scotland were fo near one 
another, that twenty four Hours might anſwer the End ; and though 


now 


3 4 


* 


— 


— it might happen that a Coaliery was at a greater Diſtance, yet if 
Sa ns 5 curſu, no doubt he would be excuſed from the 


Penalty. 


of conſiderable Import to all the Coal-maſters in Scotland; for of late 
they had ſuſtained conſiderable Loſſes by the Inſolence of their Ser- 
vants, Which he alledged was occaſioned by the Encouragement and 


Countenance they met with at the Coal-works of Saltcoata, upon their 
Deſertion from other Works. 


AR. Alex. Lockhart. 7 The Lords adhered to their Interlocutor the 8th 
Alt. And. Macdowal of June 1725. 


Dalrymple Clerk. 


— I 


June 24. 1725. 


Margaret and Helen Irvines, 
AGAINST 


Alexander Irvine of Dram their Brother. 


Jevme of Drum, Father to theſe Parties, granted Bonds of Proviſion 
of 8000 Merks to cach of his two Daughters, payable at their reſpe- 
ctive Ages of 16 Years, with Annualrent after the 1 of Payment; 
but in caſe he ſhould die before they attained that Age, the Bonds were 
to bear Annualrent from his Death. 

The Father ſurvived the Terms for many Years, the Daughters con- 
tinuing in Family with him; and after his Death, they inſiſted againſt 
their Brother for the Annualrents of their Boads, from the Terms of 
Payment above mentioned. FE, 

Compenſation was pled for the Defender as to any Annualrent till 
their Father's Death, becauſe they were alimented and educated in his 
Family; and as he was Debitor for their Annualrents, ſo he was Cre- 


ditor for their Education and Aliment, & debitor non præ ſumitur do- 
nare. | 


Anſwered, That there could be no Compenſation pled in this Caſe, 


becauſe there was no Conſtitution of Aliment ; neither could there have 
been any by the Father, who was bound to aliment his Children jure 
nature; That there was a clear Conſtitution of Annualrent, and a pre- 
ciſe Term from which it was to fall due; and that when it is intended 
that no Annualrent ſhould be due upon ſuch Bonds, during the Chil- 
drens Stay in the Family with their Parents, the Term of Payment is 
always made alternative, either from the Time of their Marriage, or 
the next Term after their Father's Deceale. 


It was replied, That though by the Law of Nature Parents were ob- 
liged to aliment their Children, yer they were not bound both to ali- 
ment them and pay Intereſt upon their Bonds of Proviſion ; and there- 
fore the one muſt compenſate the other. And, 2, beſides the Rule 


in Law, that debifor non preſimitur donare, the Father's auimus in 
2 2 2 | 


this 
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The Purſuer concluded with an Obſervation, That the Queſtion was 
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this Caſe appeared plainly to have been, that the Purſuers ſhould only 
have their Annualrents for the alimenting themſclves before they at- 
rained the Age of 16 in the Event of his Predeceaſe, but not that ſo 


long as he lived, and they in Family with him, they ſhould have both 


Aliment and the Intereſt of their Bonds, agrecable to a Deciſion Jauu- 
ary 16th 1706, Aitkine againſt Goodlet. 


The Lords ſuſtained the Defence, and found, that 

AR. Ja. Graham en, the Heir had Right to retain the Annualrents 

* in ſatisfattion of their Alimente, during the 
time they were alimented by the Father. 


Lord Cowper Reporter. Juſtice Clerk. 


— bd "i 


June 29, 1725. 


He Lord Royſton asked the Lords, If a Diſpoſition to Lands, ſub, 

{cribed only by one Notar and two Witneſſes for the Party, was 

null by the Act of Parliament 1579, when the Value of the Lands 

was within One hundred Pounds Scots? The Lords were of OPi- 

nion, that any heritable Right, though the Subject were never jo 

« ſmall, ought to be ſubſcribed by two Notars and four Witneſſes, when 
the Granter could not ſign.” 


July 3, 1725. 
Walter Graham of Kilmardinay, 


' AGAINST 


Cochran of Kilmaronock. 


MN William Cochran of Kilmaronock granted a holograph Bond to 
Walter Graham of Kilmardinny, and after tweuny Years Kil- 
mardinny purſued the Heir of Kilmaronock for Payment, who  objc- 
cted, that the Bond was preſcribed by the Act of Parliament of King 
Charles Il. concerning Preſcriptions, which requires, That holo- 
graph Bonds be purſued within 20 Years, otherways they preſcribe, 
unleſs the Verity of ſuch Bonds is offered to be proven by the Oath 
of the Defender,” which Sir George Mackenz:e interprets to be the 


Oath of the Subſcriber; and in this Caſe; the Mean of Proof being loſt 
by his Death, the Bond falls. 


The Lords find, That the Word Defender might be 
| Juſily applied to the Heir, who was Defender in 
Arch. Murray — this Aclion; and that his Oath of Knowledge of 


Kilmardinny. | | | 
EO TEAR the Verity of the Bond was ſufficient to ſupport 
24 


Lord Milton Reporter. 


Chriſtian 


ä 


—_—_ 
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th. 


Fuly 7, 1725. 


Chriſtian Johnſton Reli&t of Ii illiam Berry Junior Merchant 


in Gla/gow 
* /g0 : AGAINST 


William Berry elder Merchant there, 

A Father having diſponed to his Son the Fie of a Tenement of Land; 

reſerving his own Liferent, the Son afterwards in his Contract of 
Marriage did provide his Wite to an yearly Annuity out of the Subject 
diſponed; and to this Contract the Father was a ſubſcribing Witneſs : 
Upon the Son's Death, his Widow inſiſted in an Action of Mails and 
Duties, for Payment of the Proviſion in the Contract, in which ſie 
was oppoſed by the Father, who alledged, that during his Lifetime the 
Proviſion could not take place, becaule of the reſerved Liferent in his 
Diſpoſition to his Son. 

It was anſwered for the Purſuer, That the Father having ſubſcribed 
his Son's Contract of Marriage as a Witneſs, he thereby paſt from his 
own Right of Liferent, as having tacitly conſented. 

Replied for the Father, That his ſigning Witneſs to the Contract 
was no more than witneſſing the Subſcription of Parties, but did not 
import his Knowledge of the Contents of the Writ, far leſs his Conſent 

to them. W 4 1 

Duplied for the Purſuer, That though this might obtain in the Caſe 
of a Stranger's ſubſcribing Witneſs, yet in the preſent Caſe the Defen- 
der could not be ſuppoſed ignorant of the Contents of ſo folenin a Con- 

tract entred into by ſo near a Relation. ID 

1. 2 ſons _ ad-. Knowledge of the 
| auſes of the Contratt preſumed, therefor 
AR. 22 — Pound his en as Witnef: to the 27 

| Contratt did import his Conſent. 
Lord Grange Reporter. Juſtice Clerk. 


N. B. There was a Deciſion, Stewart contra Stewart, 25th Tune 
1663, cited for the Purſuer; and one for the Defender, iſt Febry ary 1 
1676, Veitch contra Ker. | ql 


* - 


Judy 8. 1725. 
Mr. John Kennedy of Rilbenzie, 
| AGAINST 
Captain Hugh Arbuthnot of London. 
Mx. Kennedy raiſed a Proceſs againſt Captain Arbuthnot, as Heir 
to Kennedy of Balter ſan, for payment of three Bills accepted by 


 Balterſan, to which he had Right. 
3 A i 


— "_ 


1 


+4. Alc. LASM. oh. <> MM FY I 


its D&S ene © 


— Alita. a. A. 


It was offer'd in defence for Mr. Arbuthnot, That he being an Heir, 
the Bills did not prove their Dates againſt him, but were preſumed to 
have been granted on Death-bed, in, the fame manner as holograph 
Writs; and therefore he was not liable, unleſs the Purſiter could in. 
ſtruct that the Bills were accepted when Balter ſan was in Liege pou- 
ſtie, ot ſixty Days before his Death : And the Defender argued, that 
by expreſs Statutes, all Writs of Importance ſhould bear Writer's Name 
and Witneſſes, otherwiſe they ſhould be void; and that ſuch kind of 
Obligements ought not to afford Action againſt an Heir, unleſs it could 
be proved that they were own'd by the Accepter, and ſeen before he 
was on Death-bed ; Which appear'd evident from the Parallel of holo- 


graph Writs, which have no Effect againſt an Heir, unleſs they are 


roved holograph and of a Date before the Granter came on Death- 
yp Thar there was greater Opportunity to improve a holograph Writ 
than a Bill, which for ordinary has no other Atteſtation but the ſimple 
ſigning of the Debitor's Name. | | 
To all which it was anſwered, That an accepted Bill was a complete 
Writ in ſuo genere as much as a Bond duly ſubſcribed with Witneſſes 
atteſting. By the Act 20. Parl. 3. Charles II. the Date of a Bill is 
robative to make Annualrent due thereon even with reſpect to third 
Parties; and no Reaſon can be given, why the Date of a Bill ſhould be 
probative in one Cale and not in another; That if Bills do not prove 
their Dates, they by the ſame Argument can prove nothing at all: 
That there was no manner of Apalogy betwixt Bills and holograph 
Writs, for holograph Writs preſcribe in twenty Years, by expreſs Sta- 
tute ; bur Sir George Mackenzze obſerves upon that Act, that the 
Parliament abſolutely F to limit Bills to that Time. Holo- 
aph'Writs prove not their Dates againſt any third Party, and it Bills 
Tons no better than holograph Writs with * to ther Dares, they 
could not compete with an Aſſigny, or an Inhibiter, nor in many o- 
ther Caſes, which would be altogether abſurd, and was never before 


pled. In fine, If Bills did not prove their Dates they would be rendred 
ineffectual and of no Uſe in Commerce. I 


AR. Arch. ans jun. The Lords found, That accepted Bills prove 


Alt. Ja. Boſwell. their Dates againſt the Accepter's Heirs. 
| Lord Royſton Reporter. E Hall Clerk. 
Eodem Die. 


David Macclellan, 
AGAINST 


Henry Allan Writer in Edinburgh. 


PP: the Competition of Sir George Hamilton's Creditors there aroſe u 
1 Debate betwixt Mr. Macclellan and Mr. Allan concerning their 
different Intereſts : That produced for Mr. Allan was a Bond by Sir No. 
bert Miln as Principal and Alexander Milu as Cautioner, with a — 

6 9 


3 


— 
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of Corroboration thereof by the faid Sir Robert and Alexander Milus 


as Principals; and Sir George Hamilton as Cautioner, to James Mac- 


clellau, dated 3d of 7uly 1697, upon which Inhibition had been uſed 
againſt both Principals and Cautioner, Auno 1698. This Bond was af: 
ſigned by the ſaid James Macclellan to his Son David, to whom Sir 
George granted a Bond of Corroboration, in March 1705, for 1500 J. 
as then only reſting. Upon this laſt Bond there was a new Inhibition 


uſed, Anno 1709, and a new Bond of Corroboration granted; and up- 
on all theſe an Adjudication was led by Maccleilan againſt Sir George 


of his Intereſt in the Eſtate of Kinglaſs, Anno 1722. 

Mr. Allau's Intereſt was a Bond by Sir Robert Mtn and Sir George 
Hamilton as Co-principals for 3000 Merks, in April 1693, and ano- 
ther Bond by Sir George for 4000 J. in December 1693 ; upon both 
which Bonds Inhibition was uſed in February 1698. | 

It was objected by Mr. Allan. Imo, That Sir George was only a 
Cautioner in Mt: Macelellau's Debt Anno 1697, and after the Aci 


1695 anent Canutioners he was free in the courſe of ſeven Years; and 
therefore his Bond of Corroboration In March 1705 was reducible up- 


on Alan's Inhibition 4419 1598: For he being once free by the Pre- 
ſcription, he could not revive the Debt in prejudice of an Inhibiter, 
more than he could contract a new one DEE TK | 

240, The Inhibition uſed by Mr. Macclellan within the ſeven Years 
could not preſerve the Debt, ſo as it might be corroborated after that 
Time; for che Act of Parhament only excepts Diligence done within 


the ſeven Years, which is to ſtand good and have its Force and Effect; 


and granting the Inhibition had the Effect of an Interruption, yet it 
could go no further than to ſecure the principal Sum and Annualtents 
due within the ſeven Years; but not the Annualrents ariſinig there- 
after. | 
It was anſwered for Mr. Macclellau, That the Inhibition within 
the ſeven Years ſecured the principal Sum, and of conſequence its 
rowing Annualrents as its Acceſſory ; and beſides, there was a regi- 
| ate Horning uſed within the ſeven Years, which had the Effect to 
make even the fruitleſs part of the Debt a principal Sum which after- 
wards bears Annualrent. 240, Sir Robert Milu the ptincipal Debitor 
diſponed to Sir het 3 the Cautioner ſeveral Funds for payment of this 
and other Debts, whereby Sir George became in effect principal Debi- 
tor, by which there accreſced to Mr. Macelellan and the other Credi- 
tors an Intereſt in theſe Funds, ſeeing they were aſſigned as a Subject 
for their Payment. 3770, Alan's Inhibition was null, as not being 
execute at the Head-burgh of the Juriſdiction within which the Subject 
in competition lay; and further, Allau's Inhibition narrates two 


Bonds, yet in the imperative part of the Letters there is only one Bond 


mentioned, and the Executions are made out accordingly ; and there- 
fore only one of the Debts is ſecured by the Inhibition. 


» 


” 5 x 


It was replied for Allan, to the 1ſt, That neither Principal nor An- 
nualrents are preſerved, except in ſo far as they can be made effectual 
by Diligence within the ſeyen Years, which in the prefent Caſe being 
only an Inhibition, could not affect the Fund in queſtion ; and ſuppoſe 
the Debt were preſerved, yet the growing Annualrents after the ſeven 
Years were not due; for tho' the Statute excepts /awful Diligence, yet 
that was reſtricted to make effectual only what fell due within that time. 
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it was replied to the 24, That the Diſpoſition being made in ſecuri. 
ty of the proper Debrs due to Sir George, and for relief of Cautionries, 
and the Debts due to himſelf, far exceeding the Sums diſponed, he did 
not thereby become a proper Debitor. | | 

To the 3d it was replied, That the Inhibition being execute at the 
Head-burgh of the Shire where the inhibited Party dwelt, it was ſuffi- 
cient ſince it was regiſtrated in the publick Regiſter, ' 14th February 
1710, Lord Gray contra Hope; which holds the rather in this Cale, 
where the Subject falling under Inhibition was not ſecured by Infeft- 
ment in Land, but by an Adjudication ; which is therefore to be r 
lated by Diligence done in domicilio of the Debitor: And though the 
inhibitory part relates only to one Bond, yet ſeeing the Inhibition nar- 
rates both, and bears a Diſcharge of contracting, &c. in defraud of the 
Complainer, anent Payment making of the Sums of Money, Oc. there- 
in contained, it is evident, that although the Letter [H be omitted, the 
Prohibition will extend to both Bonds, which were ſufficiently notified 
by the Narrative and Regiſtration. 


The Lords found the Inhibition at Macclellan's Ty. 

\ ſtance ſecured the principal Sum and Annual. 

rents due within the ſeven Tears ; and found 

the Inhibition at Allan's Inſtance cuts off the Ef- 

fecit of the Corroboration to Macclellan ; and 

Fa. Boſuell for ooh found the making over Securities to Fir George 
Al Alex. Len. Hamilton, did not make any Alteration in the 
Nature of his Obligation, but that notwith- 

4 ſtanding thereof he continued Cautioner; and 
repelled the Objeftion againſt Allan's Inhibition. 


Lord Forglen Reporter. | Mackenzze Clerk. 


Eodem Die. 
John Callendar of Craig forth and others, 


AGAINST 


Henry Allan and David Macclellan. 


WL James Cockburn of that Ilk and Sir Robert Miln being Creditors 
to Riddel of Kinglaſs by perſonal Bonds, and having uſed Inhibi- 
tion and Horning againſt him, they obtained a Gift of his Liferent Eſ- 

cheat. Ry 
Walter Riddel having led an Adjudication againſt the Lands of 
Kinglaſs, He and the ſaid Sir James and Sir Robert entred into a 
Contract, Anno 1682, whereby it was agreed, that in caſe of a Sale of 
theſe Lands Sir James and Sir Robert ſhould be preferred for their Debts ; 
and they were to make no uſe of their Gift of Eſcheat, nor was Wal- 

ter Riddel ever to obtrude his Adjudication againſt them. 
Fairbolm of Pilton came to have Right by Progreſs to 1 
u- 


3  Comt SESSION. 189 
Adjudication, and thereupon ſold the Lands to the Dutcheſs of Ha- 
znilton, and received the Price. IT 1 8 
Sir William Cockburn was aſſigned to Sir James's Intereſt, and Sir 
George Hamilton to Sir Robert Milu's; and Sit George adjudged the 
Lands in the Year 1691. Crna niger omg i 1? 5, Re TE 
Sir William and Sir George purſued Fairholm of Pilton as perſo- 
nally liable for their Authors Debts, in ſo far as he had received the 
Price of the Lands of King/a/s, which he had fold in virtue of Rid. 
dePs Adjudication ; which being then only perſonal, and no Infeftment 
on it, was burdened and qualified with a Preference to their Debts by 
the Contract I682. . 8 42 11 . 5 f FF | Fa : 1 FM. 
In this Proceſs they prevailed, the Price of the Lands of King/a/+ 
being found ſubject to the Payment of the Sums for which their Au- 
thors ſtood preferred; and Mr. Fair/ohn, as having fold theſe Lands, 
was found perſonally liable therefore, 


= 


. Craigforth, as Creditor to Sir George, arreſted his Share of the 


Price in Mr. Fairholm's hands; and Meſſrs. Allan and Macclellau 
being allo Sir George's Creditors, uſed Inhibition againſt him, and ad- 
| judged the Lands of Kzng/a/s and any Intereſt Sir George had in 
them. | 


es Se ep ay wt Ag 712 4 7 I F pt . 

There happened a Competition betwixt the Arreſter and theſe Ad- 

judgers, concerning the Share of the Price that was found due by Mr. 
Fairholm to Sir George Hamilton. | ber 


It was pled for Craig forth the Arreſter, That the Subject in Mr. 


Fairbholu s hands being perſonal and moveable, an Arreſtment was the 


only habile and roper Diligence for affecting it; for the Medium up- 


on Which Mr. #a:rholm was made perſonally liable, as Intromitter 
with the Price of the Lands of Minglaſs was the perſonal Contract in 
%% ˙ A ˙¹üm»̃ ·TU—T— ag rid ing ade 1 

It was anſwered for che Adjudgers, That the Debt to which Sir 
George had Right on the Eſtate, of Kinglaſe was heritably ſecured by 
Adjudication, and therefore was not arreſtaple, hut muſt he parried by 
their Adjudications, as in the Caſe of Lac hart againſt Lord H argen. 


224 February 1666; aud it made nv difference, that the Sum Was to 
be paid out of the Price of Lands g for till Payment the Sęcurities ſtill 


remained in che Perſon of the Crediter, and ſuch as could convey the 


Purchale, which the Adjudgers only could do. 
The Lords found the Price of tbe Lands of Kin 


AQ. Arch. Mnrrey. f glals ought to be made forthcoming to the Cre. 
Ak, Ae. detors Adjudgers preferable to the Arrefters 
Lord Forglen Reporter. Mackenzie Clerk, 
46-64 2 
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DECISIONS o the 


5 July 15, 1725. 
Brom and Moſman his Majeſty's Printers, 
AGAINST | 


eos of London his Majeſty's Printer. 


R. Robert Freebairn having in Auguſt 1711 obtained a Grant 
VA from her late Majeſty Queen Anne to be ſole Maſter-Printer in 
Scotland for the ſpace of forty one Years, with an excluſive Privilege 


to him, his Partners, his Heirs, Aſſigns and Subſtitutes, during the 
foreſaid Space, of printing Bibles, Sc. In the Month of November 


following he conveyed a Third of his Privilege to Mr. Baskett, and 
in April thereafter he made over another Third of it in favours of 
James Watſon, in implement of Articles of Agreement entred into by 
the Parties previons to the Grant. 

The Buſineſs of Ptinting was immediately thereafter begun and car- 
ried on by Mr. Watſon alone, with good Succeſs, though at great Ex- 
pence, and 22 is managed by Meſſrs. Brown and Mo/man, as 
Aſſignies to Mr. Wat ſon's Right; but Mr. Baskett never implement- 
ed any of the Articles upon his Part, nor meddled in the Affair, till of 
late that he ſet up a ſeparate Printing-houſe in Edinburgh, to the pre- 
judice of Brown and Moſman : And therefore they brought an Action 
againſt Mr. Baskett for ſtopping his Work; and the 5 Point they 


inſiſted upon was, That Baskett never had accepted the Gift, and 
could not now pretend to make any Ule of it, not having taken the 


«« Oaths, particulary the Oath of Alfuration, within the Time limited 


by Statute.” For by an Act of the th of Queen Anne, entituled, 


An Act for the better Security of her Majeſty's Perſon and Go- 
verument, it is enacted, That all Officers Civil and Military with. 
in Scotland be obliged to take the Oath of ABFURATION. 

In anſwer to this, Mr. Baskett contended, Imo, That no Perſon 
was obliged by the Act ſexto Anng to take the Abjuration, but he 


who was by the Act 1693 obliged to take the Oaths of Allegiance and 


Aſſurance. And 24do, That the Office of King's Printer was no ſuch 


Civil Office as, by the Intention of the Statute, could ſubject Mr. Bas. 


kett to take the Oath of Aljuration. 


Ro. Dundas. & 


N * The Lords found, That the King's Printer was 


Ch. Areskine. | Or obliged fo take the Oaths. 
j 


Act. Advocatus, | 


Ro. Craigie, & 
H. Dalrymple ſen. 


Mackenzie Clerk. 


Lord Cullen Reporter, 


FIRE 


Court of SESSTON. 


, 3 


— — 


July 16, 1725. 


James and Rachel Bruces, and John Cleland Merchant in 
Edinburgh Husband to the ſaid Rachel, for his Intereſt, 


AGAINST 


Anna Stewart now Spouſe to Mr. Archibald Campbell, and 
him for his Iutereſt. 


| * a Proceſs of Mails and Duties, at the Inſtance of the Purſüefrs 
James and Rachel Bruces, againſt the Tenants and Poſſeſſors of 
ſome Tenements and Acres in and about Dalkeith, the ſaid Anna 
Stewart and her Husband compeared and craved Preference. 

The Purſuers Intereſt was a Bond or Obligation Anno 1701, granted 
by James Cleland their Grandfather to their Mother Margaret Cle- 
land his eldeſt Daughter for 2000 Merks, in name of Aliment to her 
and her Children; in farther Security of which he granted a Procura- 
tory of Reſignation and Precept of Saſine for infefting them in theſe 
Lands and Tenements, and in which they were accordingly infeft Au- 
#0 1707: Both the Proviſion of Aliment and the additional Security 
were declared alterable by him etiam in articulo mortis. | 

The Intereſt produced for Mrs. Campbell was a Diſpoſition by the 
ſaid James Cleland Anno 1703, of the whole Subjects above men- 
tioned, to his ſecond Daughter Marion, without any exception of the 
Security formerly given upon them to his Daughter Margaret ; butno 
Infeftment was taken upon this Diſpoſition till the Year 1710. | 

Marion having thus a mn by Diſpoſition to the Lands, ſhe con- 
veyed them to Alexander Bruce firſt Husband to Mrs. Campbell, and 
out of theſe Lands he provided her in a Liferent: Upon this Title ſhe 
pled a Preference, and inſiſted, That the Bond for 2000 Merks (the 

 urſuers Right) being prior to the Diſpoſition in fayours of Marion 
-Cleland her Author, and the Father James having reſerved to himſelf 
a Power in the Bond to alter, &c, his granting the ſubſequent Diſpoſi- 
tion to Marion was a virtual Revocation thereof; at leaſt, ſo far as to 
operate an Exemption of the Subject diſponed, from the Burden of the 
faid Security for the Purſuers Debt, whatever Claim they may have a- 
gainſt the Granter's Heirs. | 

It was anſwered for the Purſuers, That the Diſpoſition of the Pro- 
perty to Marion was by no means inconſiſtent with the Security of the 
-alimentary Proviſion to Margaret and her Children; for the Father 
James muſt be rms to have diſponed the Lands cam [uo onere, 
more eſpecially ſeeing the Warrandice of the Diſpoſition was only from 
future Facts and Deeds; and if he had intended to reyoke or alter the 
Security in Margaret's fayours, an expreſs Deed for that purpoſe was 
neceſſary ; and, 2 dubio, no Alteration ought to be preſumed ina Caſe, 
where the Proviſion is alimentary to one's own Children. 


45 "gr Ty ben. The Lords found, That the poſterior Di po f. 


Js. Paterſon: © tion was not a Revocation of the prior Bond 
| | of Aliment, 
Lord Cowper Reporter. SER Tek Mackenzie Clerk. 
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DECISION 


| July 17, 1725. 
John Semple Surgeon in Edinburgh, 
| AGAINST | 
Robert Geddes Surgeon there, and Janet Murray his Spouſe. 


Dau Plenderleith of Blyth left to his ſecond Son Archibald a Pa. 
trimony of 10,000 Merks, which was heritably ſecured in 5 /ach. 
barony's Hands, the Fie was provided to the Son, and the Liferent of 
the Half thereof to the faid Famer Murray, Archibatd's Mother. 
The Father appointed, that if Archibald ſhould have no Heirs- male 
lawfully begotten to ſucceed to him, that then the equal Half of the 
fſaid Sum ſhould belong to Alexander Plenderleith his immediate 
younger Brother, and the other equal Half to 70h» the third Son: 
And if the ſaid Archibald ſhould only have Heirs- female, then the 
equal Half of the ſaid Portion ſhould only belong to the Heirs- female, 
and the other Half to his Brothers.“ . . 
Archibald, as ſoot as he paſt the Years of Pupillarity, made choice 
of Mr. Geddes (who had married Janet Murray his Mother) to be 
his fole Curator; and in a few Days thereafter h& made a Teſtament, 
nominating his Mother his Executrix and uniyerſal Legatrix. 
Mr. Geddes immediately uplifted the Money from Bl/ackbarony, and 
did not lend it out again; but Archibaid advancing in Age, became 
Merchant, and employed his Patrimony in Trade, and after his Majo- 
rity he cleared Accounts with Mr. Geddes his Curator, and diſcharged 
him; he alſo ratified the Diſcharge, which in his Minority had been 
granted to Blackbarony, of the 19,000 Merks; after which he died 
unmarried, and his Mother, as his Executrix by the Teſtament, intro- 
mitted with all his Effects. 5 
Alexander Plenderleith aſſigned his Intereſt in the Half of Archi. 
bald's Portion to John Semple, who thereupon inſiſted in a Reduction 
of the Teſtament in favours of Mr. Geddes, upon this Head, That 
Archibald's Patrimony being by their Father's Settlement appointed to 
belong, as to the one Half thereof, to Alexander, in caſe Archibald 
died without Heirs-male of his Body, it was not in Archibald's Power, 
by any gratuitous Deed or Teſtament, to diſappoint Alexander of the 
Half of the ſaid Patrimony, for the Limitation was at leaſt as ſtrong as 
a Clauſe of Return; yea, fo ſtrong was the implicd Prohibition on Ar- 
chibald, not to diſappoint his Brothers, that had he married, and left 
only Daughters, it was not in his Power to give them more than one 
Half of his Patrimony. : . Bern the 
It was pled in defence, That whatever might have been the Effect of 
the Father's Deſtination, if the Money had remained in Blackbarony's 
Hands, yet it having been uplifted by Archibald the Fiar, with con— 
ſent of his Curator, and thereafter employed by him in Trade, the 
whole Effect of the Deſtination did eyaniſh. - | 
It was anſwered, That as it was unjuſtifiable in Mr. Geddes, when he 
was Curator to Archibald, to take from him, when he was ſo. young, 
à Teſtament in fayours of his own Wife, ſo it was plain, that the Mo- 
ney 


. 


r Fas 59 
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nation, ſince it was unqueſtionably well ſecured, and the Minor could 
have no ule for it, when he was only a little paſt 14 Years of Age; 
and therefore the Curator (Who was to reap the Benefit of this Teſta- 
ment) could not be allowed to profit by a Device of this Kind, in diſ- 
appointment of the Intereſt of Arch:6ald”s Brothers in his Patrimony, 


which had bcen ſecured to them by their Father's deliberate Settlement. 


Replied, That there was no need to enquire, whether the Money 
was at firſt unneceſſarily uplifted or not, ſeeing the Minor lived to have 
neceſſary Ule for it, and 77 0 ng it in Trade; that after his Majori- 
ty, he diſcharged Mr. Geddes his Curator, and ratified the Diſcharge 
granted by him to Blackbarony ; ſo that the Caſe came to be the ſame, 
as if Archibald the Fiar had after his Majority uplifted his Patrimony, 


and applied it in Trade, by which the Father's Deſtination would haye 


fallen to the Ground. | 8 

Duplied, That the Subſtitution was truly a qualified Fidecommi ſc. 
not reſtraining the Fiar from the rational and neceſſary Uſes of the 
Money, but ſubjecting him and his Heirs to aceompt to the Subſtitutes 
for what ſhould remain unſpent thereof at his Death; for, unto what- 
ever Shape the Money was turned, the Subſtitute had an Intereſt in the 
Effects, which were the Produce of it, as a Surrogatum. 
 Triplied, That ſuch a Pretence was without Example or Foundation; 
for, whatever Right a Subſtitute in a Bond may have, if the Bond is 
lawfully extinguiſhed, it puts an end to the Subſtitution ; and that where 
the Subſtiture can neither ſtop the uplifting, nor oblige the Inſtitute who 
uplifts to re- employ in the {ame terms, he can never have an Action 
for Repetition. and conſequently the Subſtitution is at an end to all Ef. 
feats and Purpoſes - , 1 ; | 
The Lords upon the 28th June 1723 had found. That notwith- 
«« ſtanding the Subſtiturion, the Inſtitute having uplifted and diſcharged 
the Sum, he could reſt on his free Executry, in prejudice of the Sub- 
*+ ſtitutes” ; and now they found, | 


That though the Curator wplifred the Minor's Mo- 
| ney heritably ſecured, during his Minority, yet 
| Re he at his Majority having not buly diſtharged his 
Ad. Alex. Hay x: Curator of his whole Management, but alſo rati- 


Arch. M | N 
e fied the Diſcharge granted to the Debitor, that 


— the Subſtitution in the heritable Bond was theres 


by vacated, and therefore aſſoilzied the Defenders. 
Lord Newhall Reporter. | Dalrymple Clerk, 


30 | James 


ney wad induſtriouſly uplifted by Mr. Cedder, to diſappoint the Deſti- 
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| | July 20, 1725. 
James Campbell of London, Merchant, 
. n 
The Creditors on the Equivalent. 
oY 41 rn 


BY the fifteenth Article of the Treaty of Union between Scotland 
and England it was agreed, that an Equiyalent ſhould be paid by 
England to Scotland, for ſuch Parts of the Revenues of Exciſe or Cu- 
ſtoms, Sc. payable out of Scotland after rhe Union, as ſhould be ap. 
plied towards the Payment of the Debts of England contracted before 
the Union; and that the laid Equivalent ( whereof there was advanced 
in ready Money the Sum of 398,085 J. 10 f.) ſhould be applied, 10, 
towards Payment of the Loſs of private Perſons by rectify ing the Coin. 
240, To Re-payment of the Proprietors of the Scots African and In- 
dian Company their reſpective Shares therein. 3770, Towards Pay. 
ment of the publick Debts of Scotland, and towards the Encourage- 
ment of Manufactures, Sc. HH 


. 


Iwo Ads paſt in the laſt Parliament of Scotland, regulating the 


- 
o 


Manner of ſtating and paying the ſaid Debts of Scotland, viz. the 15th 
ad x6th Articles'of O.. np it unttcy 
One Act was alſo paſt in the! firſt Parliament of Great Britain, 
Anno 1708,” for the better ſtating of what ſhould be payable to Sco?- 
land by way of Equivalent, and for ſtaring the publick Debts of Scot. 
land, in ſo far as the ſame remained undone, in purſuance of the faid 
16th AN of the laſt Parliament of Scotland ; wherdy the Commiſ- 
ſioners/of Equivalent were impowered to iſſue to each Creditor Deben- 
tures for the Sums due to. them reſpectively, which were to carry Five 

er cent. of Intereſt till Payment, which the Commiſſioners accordingly 
did to the Extent of 230, 308 J. 9 s. 10 d. | 

In the Year 1710, while the Extent of the Equivalent remained 
ſome what uncertain, and it was thought doubtful, if there would be 


a Sufficiency of it for Payment of the Scots Debts, a conſiderable 


Number of the Creditors on the Equivalent granted a Commiſſion to 
the Purſuer to ſolicite and agent for them, by proper Applications to 
her Majeſty Queen Anne, to the Treaſury and. Parliament, the procu- 
ring ſuch farther Acts of Parliament, as ſhould be neceſſary for bring- 
ing the Extent of the Equivalent to a clear State, and for the due and 
regular Application of it towards the Payment of the Scots Debts, and 
agreed by a Clauſe in the Commiſſion to allow him for his Pains and 
Charges 5 per cent. | 

In the Year 1714, an Act of Parliament paſt, by which the Com- 
miſſioners of Equivalent were diſcharged of the Sum of 381,509 J 
15 Ff. 10 d. of the foreſaid Sum of 398,085 J. 10 s, as duly applied in 
terms of the former Acts, and impowered them to cancel all the De- 
bentures formerly iſſued for Debts not paid, and to iſſue to each Cre- 


ditor new Debentures for the ſeveral Sums due to them, accumulating 


the Intereſt become due on them after the rate of 5 per cent. per annum, 
from the time they had been iſſued to the 24th of June 1714. : 
5 1 


- 
3 


hk. 7 * 
— 
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In the Year 1715, an Act of Parliameut paſt, appointing a new 
Commiſſion for ſtating the preciſe *Sums due to Scotland by way of 
Equivalent, and for iſſuing one Year's Intereſt at 5 per cent. per an- 
num to the Creditors, ve. from the 23d June 1714 to the 24th of 
June 1715, amounting to 15, 822 J. 8 &. | Pe” PETITE 

In the Vear 1717, another Act paſt, renewing the former Commil- 
ſion, and directing the iſſuing of two Years Intereſt, viz. from the, 
24th June 1515 to the 24th une 1717, amounting to 31,565 J. ; 

In the; Year 1219 another Act of Parliament paſt, ſuppreſſing and 

forecloſing all farther Accompts and Demands as to the Equivalent, 
and in place'thereof appointing a Sum of 10,000 J. as a perpetual Fund 
of Intereſt for the ſaid Scots Debts, at 4 per cent. redeemable by Par- 
liament, together with 2000 J. per annum, for encouraging Manufa- 
ctures, Sc. in Scotlaud. and impowering his Majeſty to erect the ſaid 
Creditors into a Corporation, with Powers to ſue and be ſued, Sc. and 
ſettling a Fund of 600 J. per annum for Charges of Management. 
After all thelo Settlements were made, the Purſuer raiſed a Proceſs a- 
gainſt the ſeveral Creditors, who had ſigned his above mentioned Com- 
miſſion, or who had been preſent at Meetings of the Creditors, where 
the ſame had been agreed to, and had not exprefly diſſented, and ob- 
tained Decreet againſt them for Payment of the ſaid 5 per cent. of their 
reſpective Sums ; and in this Proceſs he inſiſted againſt all others of the 
aid Creditors to whom Debentures had been iſſued, for Payment of 5 
per cent. of their reſpective Shares, and againſt ſuch who were Propri- 
etors of Debentures, who had not paid the ſaid 5 per Cent. on the fol- 
lowing Grounds: = iN: 7 $1 L Fe AS ae ; & . 
: 1920, All the Steps taken towards the complete Settlement and Pay- 
ment of the Creditors of the Equivalent haying been tranſacted in o- 
pen Parliament, and regulated by Acts of Parliament, every Credi- 
tor mult. be ſuppoſed pr ſumptione juris & de jure to have known 
of them, and to have been duly advertiſed to take care of his Intereſt 
and Concern in them: On this Foundation even private Acts of Par- 
lament affect the Intereſts and Rights of private Parties, without theit 
being ſpecially called or ſummoned to appear for their Intereſt, every 
private Perſon being, as above, ſuppoſed to know and bound to take 
notice of what is tranſacted concerning him in Parliament : The 
whole Creditors of the Equivalent therefore and Proprietors of De- 
bentures are in the Eye of Law in the ſame Caſe with thoſe Creditors 
who were preſent at Meetings, where the Purſuer's Commiſſion was a- 
greed to, and did not exprefly diſſent, againſt whom Decreet was al- 
ready obtained. 5 . | | 28> | 

240, The Purſuer has the cio contraria mandati againſt the De- 
fenders, ' He having managed and ſolicited their Affair for them to their 
Knowledge, withour being e q4tr>4 as is plainly expreſſed in J. 6. 
$ 2. F. manaati, in thele Words, Fi paſſus ſim aliguem pro me fide- 
jubere vel alide inter venire mandati teneor. The like is plain from 
S r. Iuſt. De us per quos agere poſſumus, in theſe Words, Cuicun- 


que permiſeris rem tuam agere aut defendere, is tuns Procurator 
iutelligitur. | | 


3tio, The ſeveral Creditors of the 
Debentures were re 


prietors of feyeral Par 


of the Equivalent and Proprietors of 
congunttz, and might be juſtly compared to Pro- 
cels of Land ly ing together, and ſubject to ſome 
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Nature of the Parliamentary Proceedings in this Caſe ſeem d to have 


196 DECISIONS of the 
Inconvenience common to all, ſuch as overflowing with Water, Sc. 
or to many Heirs-portioners of the ſame Eſtate, or to Creditors on a 
bankrupt Eſtate; in all which Cafes, what is reaſonably and profitably 
done by ſome, for the common Advantage, is binding upon all, at leaſt 
upon thoſe who did not expreſly diſſent, according to the known Ma- 
xim, Qui tacet conſentire videtur 5 and the Rule, Qui non probibet 
cum prohibere poteſt, not only conſentire, but even manddſſe videtur. 
44, The Purſuer managed and conducted the Defender's Affairs on 
his own Charges profitably and greatly to their Advantage, in procuring 
them a clear and certain Fund for their Payment, ſettled by Parliamen- 


tary Security; and it is very well known that it is a Matter of no {mall 
Difficulty to make a Claim of Debt againſt the Publick effectual: Nor 


is it to be ſuppoſed that Juſtice moves even the Parliament itlelf in fo 


ſtrong a way as to make them look after the Concerns of private Per- 
ſons without any Application from themſelves, at leaſt no Inſtance can 
be given where Payment of ſuch a Claim on the Publick (without a cer- 
tain and acknowledged Fund appropriated) was recovered only from 
the mere Motion of the Parliament without Management and Solici- 
tation, that being hardly poſſible where Claims are to be adjuſted, and 
Accompts ſettled, in order to the very finding out of a Fund; and the 
Uſefulneſs and great Advantages of the Purſuer's Application and La- 
bours in this Matter appear fully from the conſiderable Uſe of the Va- 
lue of Equivalent e they being at preſent at par or up- 
wards; whereas when his Commiſſion was granted, they fold at 50, 
60 or upwards per Cent. diſcount, becauſe of the extreme Uncertainty 
of the Fund, and the Doubt whether any or what future Equivalent 


would be due to Scotland on the footing of the 1th Article of Union; 


and this Uncertainty is the more evident, that after all the Commiſſions 
and Pains taken to ſtate theſe Accompts, though the Parliament has 


pe the Debts charged on the Zquzivalent, yet they have never direct. 


y acknowledged that any thing appeared to be due as future Equi va- 
leut to Scotland on the footing of the ſaid Act. From all which it 
muſt be evident, that the Purſuer has a well founded actio negotiorum 
geſtorum againſt the Defenders. 5 

It was anſwered to the 1, That the Authority and binding Force of 
Parliamentary Proceedings over all Subjects and in all Cauſes private or 
publick, does nowiſe proceed on any Preſumption either juris or de 


jure, that all Subjects are preſent and heard for their Intereſt in Par- 
liament; on the contrary, it ſuppoſes them abſent, and E intruſts 


the Wiſdom of Parliament as to the Knowledge of the Intereſt and 
Right of every Subject, and its Fuſtice, that it will do none of them 
Wrong in their Abſence. But whatever be in that, the Conſequence 
from publick Par/zamentary Proceedings will never follow nor apply to 


the private Solicitations and Managements of the Purſuer, if any ſuch 


there were. The Defenders did notice and knew of the Proceedings in 
Parliament, and thought they would be extremely in the Wrong to 
the Juſtice of Parliament, if they entertained any ſuch Notions as that 
they were in the leaſt Degree owing to the private Management and 
Solicitations of any Body, much leſs of the Purſuer, whole Concern 
and Share in the Matter they are confident was not only unknown to 
them, bur to the greateſt part of the Members of Parliament, The 
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left no Pretenſion to the Purſuer of having had any thing of ſuch conſe-. 


quence to do as: was worth naming. The Officers of the Revenue were 
appointed by Par lament to keep ſeparate and diſtinct Accompts of the 
ſeveral Branches of it, according as they were applied to payment of Debts 
contracted in England before the Union, from whence a clear View of 
the Extent of the Fund readily aroſe: The Commiſſioners of Equzua- 
tent were 1 with ſufficient Salaries, to iſſue Debentures, and 
the Barons of Exchequer were impowered to ſtate the Debts, by which 
every one had 1 of having his Claim, in ſo] far as it was juſt, 
ſuſtained; and laſt of all, the Parliament appointed a new Commiſſion 


to ſtate the Accompts of what of the Scots Revenues had been applied 
to payment of Engliſh Debts from the Revenue Aecompts : In none 


of all which the Purſuer Bad the leaſt Share; ſo that in effect there was 
nothing left for him to do that can bear being named, at leaſt he had 
not yet been particular as to any one Article either of his Managements 
or Charges; and therefore it ſeems ſomewhat extraordinary to ſay, that 
they were ſuch as the Defendets ate preſumed; pra ſumptione furis & 
de jure, to have known? | 1 75 12 

Anſwered to the 24, That the Authorities from the Civil Law were 
extremely miſapplied to the preſent Caſe; for theſe Laws do not ſay, 
that a preſumed Knowledge of one's acting for another will infer a 


Mandate, but that a direct and immediate ſeeing and knowing may do 


it: And by the Anfwer to the firſt Point it was evident, that there was 
no legal Ground of Preſumption of the Defenders knowing any thing 
of the Purſuer's acting for them; and it is moſt certain in fact that they 
aw / no occaſion for it, and knew nothing of it any otherwiſe than by 


general and uncertain Hearſay, which they were not obliged to. regard 


or believe. Beſides, the Miſapplication of the above Laws to the pre- 
ſent Caſe appears evident, in 5 that what is inſiſted for by the 
Purſuer is far diſtant from the Nature of adio contraria mandati, 


which * e found the Purſuer in recovering Payment of what 
Mi 


he had ac laid. our reaſonably on the Defenders Affairs by their 
Permiſſion; but could give no Colour for ſo extrayagant/a Demand as 


5 per Cent. upon no leis a Sum than 240,000 J. Hierl. which would a- 
mount to near 12, O00 J. Ffert. and that for general Articles of Pains and 


Charges, without any one particular Article of either. It 
is ſufficiently evident from J. I. F 4. F. mandati, (in theſe Words, 


Mandatum, uiſi — nullum eſt : nam origiuem ex officio at- 
it contrarium ergo eſt officio merces: mterve- 


que amicitia tra 
niente enim pecunia, res ad locationem & conduttionem potins re- 
ſpicit.) That the Purſuer's Caſe has nothing to do with the Rules of 
Law concerning Mandates; theſe in equity may admit of a greater La- 


titude in founding an Action ad indemnitatem, which the Law allows 


of, for fixing an Obligation to pay conſiderable Sums of Money. There 
may be ſuch a Thing known in Law as a tacit Mandate, but a ta- 
cit conductio operis the Defenders never heard of: If therefore the 
Purſuer claims the Benefit of the Rules of Mandates, he muſt ſub. 
mit to the Duties of a Mandatarins; which are, that he muſt ſtate 


the Particulars of his neceſſary Charges, and ſhow. them to have been 
reaſonably expended, and on Occaſions that, at leaſt in appearance, re- 


quired them, and confine his Demands ta theſe. 


It was anſwered to the 34, That the Analogy from joint Proprio- i 
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ferred from Silence, affect the Debentures in the hands of Indorſees. 


8 


—_— 


10 DECTSTONS e 


tors; Heirs-portionets, or Creditors on bankrupt Eſtates, might carry 
neceſſary Charges, as in the Caſe of Mandates, but by no Rule of 
Law could they be obliged to pay a great Sum of Money, upon a ge- 


1 — 


neral Charge of Pains and Expences ;] and further, in ſuch a Cale, the 


Defenders contended, That no Action would ly at the Inſtance of the 
Party employed againſt the Parties who had not employed him, what- 
ever the Employers might have againſt them for what was uſefully ex- 


nded. And as to the Brocard, Qui tacet conſentire videtur, there 


s no ſuch general Rule in Law; bur ſuch Expreſſion when uſed is re- 
lative only to very particular Caſes, ſuch as, that of J. 12. F. de ſpon- 
ſalibus and the like, but will not hold in general even with reſpect to 
thoſe who are re confuncti. 

Anſwered to the 445, That admitting the Argument of negotiorum 
geſtio in its full Extent, it would carry no further than the former two 
Arguments, viz. to Charges reaſonably expended, whereof the Parti- 
culars muſt be ſtated. - And 240, There can be nothing more improper 
than the Purſuer's Pretenſions, that the Parliamentary Proviſions for 
Payment of the Debts upon the Equivalent, proceeded in any degree 
from his Interpoſition and Management, the Courſe of the Acts of 
Parliament above mentioned do demonſtrate the contrary. And as to 
the Pretenſion, That there can be no Inſtance given where the Par. 
liameut had of its own accord made Proviſion tor Payment of publick 


| Debts due to Individuals, for which no particular Fund was:appro- 


priated; there are Multitudes of Inſtances, well known to the Purſuer, 


to the contrary, ſuch as Navy Bills originally due in ſmall Sums to 
Seamen, the Debentures due to Officers of the Army both Foreign and 


Britiſh, the Sufferers in the Iſlands of St. Chriſtophers and Nevis, 


in ſo much that the very Reverſe of what the Purſuer alledges in that 


Particular is moſt certainly true: That no Inſtance can be given of Na- 
tional Debts due to Individuals ſince the Revolution which have not 
been duly provided for, and fairly paid or ſecured, without any fuch 
Tax as 5 per Cent. upon them for Solicitation and Management, the 
Particulars of which cannot be named; and though it be true, that no 
Act of Parliament has directly declared a ſpecial Sum to be due as e- 
uivalent, yet it is ſufficiently evident that there was a Fund ariſing in 
cot land fully correſponding, in terms of the 15th Article of the U- 
nion, to what has been applied by Parliament towards payment of 
the Debts due on the Eguivalent, and to other publick Utes peculiar 


Pu2 
— 


The Lords found all the Creditors of the E- 
quivalent who did. not exprefly diſſent when 
the Purſuer did negotiate the Affairs of 


AR. Dun. Forbes Advocatus, 
Pat. Campbell, Ro. Dundas 
& Ch. Areskine. 

Alt. Ja. Graham ſen. & 
rn liable for the ſame Quota of Præmium as 


. [5 thoſe who ſigned his. Commiſſion. 

The Purſuer further inſiſted againſt ſeverals who were not original 
Creditors, but to whom Debentures had been indorſed for onerous 
Cauſes for payment of Debts: For whom it was contended, That the 
Obligation for the Præmium to the Purſuer being but perfonal, even as 
to thoſe who had agreed to and ſigned his Commiſſion, it could not af- 
fect their onerous Indorſees; much leſs could the implied Conſent, in- 


It 


the Equivalent before the Parliament, were 
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LE 


and publick Deed, which lay in the Equivalent Office, and nd Body 
who received Debentures from thence could be ignorant of it; and 
therefore it ought to affect Indorſees as well as original Creditors. 
The Lords found Indorſees not liable. | h 
The Purſuer inſiſted likewiſe againſt ſome Gentlemen, who, as Exe- 
cutor-Creditors to a. Creditor on the Equivalent, had confirmed their 
Debitor's Effects, particularly the Debt due to him out of the Z4quiva- 
leut, and had recovered Payment thereof. 929 


| The Lords found them not liable to repete to the Purſuer. 
Lord Royſton Reporter, Dalrymple Clerk. 
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Eodem Die. 


Francis Paton Portioner, of Hillſoot, 


AGAINST x 


= \ John Dryſdale of Townhead and others, | 


FRancis Paton, as Heir to his Predeceſſor in the Lands of Hillſoot, 
- inſiſted in a Reduction againſt ohn Dry ſdale, of an Adjudication 
led at the Inſtance of Robert Blackburn in the Year1679, againſt Pa. 
ton's Predeceſſor; to which Adjudication . had Right, and in 
virtue whereof he and his Authors had poſſeſſed the Lands for upwards, 
of 40 Vears without Interruption. | 1 

The Grounds of Reduction were certain Nullities objected to the Ad- 
judication, particularly that it was pronounced and extracted tipon the, 
lame Day. Particular Anſwers were made to the Nullities, but a general 
Defence was pled for Dry ſdale, namely, That he and his Predeceſſors 
and Authors having obtained Poſſeſſion upon the Adjudication, and conti- 
nued therein upwards of 40 Years, his Title was ſecured by the poſi- 
tive Preſcription; and no Action being brought within that time againſt 
them, the Purſuer could not now. be allowed to object the Nullitics, 
becauſe he was excluded by the negative Preſcription. 

It was anſwered for the Purſuer, That nothing could hinder him, as 
Heir to his Predeceſſor, to claim the Property of the Lands, unleſs his 
Predeceſſor had been denuded of it, or the Defender had acquired Right 
thereto by the poſitive Preſcription, neither of which was the prelene, 
Caſe: It was true, that an expired Adjudication is a good Title to de- 
nude a Debitor; but then, all Objections to which it is liable, are 
proponable at any time by way of Exception or Reply, when the ſame 


is ſet up as a Title to exclude the Proprietor, unleſs it is ſecured by the 
poſitive Preſcription, ſince 7 . and Objections of Nullities are 


perpetual, and the longeſt Courſe of Poſſeſſion cannot make the Title, 
5. the Adjudication, which is only a perſonal Right, better than it 


originally was. As to the poſitive Preſcription, it requires an Infeft- 
ment as the Title, and 40 Years continued Poſſeſſion thereupon by the 
Statute 1617; but the Defender's Infeftment on his Adjudication was 

| 3D 2 | no 


It was anſwered, That the Commiſſion and Agreement was a notour 
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no earlier than the 1719, ſo that he cannot found on the poſitive Pre- 
ſcription: And as to the negative; it cannot defeat the Purſuer's Right 
of Property, being only competent to Debitors in Obligations whereon 
nd Documents had been taken by the Creditors for the Courle of 45 
Years, for the Obligations became thereby extinguithed, the Preſcription 
being a legal Diſcharge ; but Rights of Property could not be cut off in 
that manner, for they eould not be loſt to one, unleſs they were ac- 
quired to another. 

Thus in the Civil Law, Ufucepin (which is the fame with the po- 
ſitive Preſcription in our Law) required a juſt Title as well as conti. 
nued Poſſeſſion; and without a proper Title the longeſt Poſſeſſion could 
not avail. And, by later Conſtztutions, the Preſcription of Obligations 
was ititroduced, . which only afforded a Defence to the Debitor againſt 
any Obligation not ſued upon within the time thereby limited. 

After this Example, the Preſcription of heritable Rights was intre- 
duced into our Law by the Act 1617, before which no ſuch Preſcription 
took place, .though the negative Preſcription of Obligations was lon 
before in uſe, by the old Statute of James III. and the Clauſe in the 
Act 1617 concerning, that Preſcription, is of the fame Kind, extending 
it indeed to heritable Obligations; but this Clauſe touching the negative 
Preſcription does not concern Rights of Property more than the old 
Statute did; and the chief Intendment of the Act 1617, as appears from 
the Preamble, was to regulate tlie Preſcription of Land- rights (com- 
monly called the poſitive Preſcription) to which (as is above ſaid) 
it tequires Infeftment and 40 Years unintetrupted Poſſeſſion. - 
It was replied for the Defender, 1920, That tho' the Act 1617 
mentions an Infeftment às the Title of 4 poſitive Preſcription, yet it 
does hot exclude other Titles of Poſſeſſion, ſuch as an Adjudication, 
which being a good Title of Poſſeſſion, may found the Adjudger in the 
ppticive Preſcription, if continued for forty Yeats; and this ſeems to 

e the Opinion of Sir George Mackenzze in his Obſervations. upon 
r nog hor th 3 

But, 240, tho* the Defender were not entitled by that Act to the po- 
fitive Preſcription, yet the Purſuer was excluded by the negative from mak- 
ing any Obfections to the Adjudication, ſince he did not inſiſt on them 
within 40 Years of its Date, of at leaſt of Poſſeſſion's being obtained 
thereon. The Clauſe in the foreſaid Statute 1617 bears, That all A. 
tions rompetent upon heritable Bonds, Reverſions, Contratts, or 
others whatſoever, ſhall be purſued within the ſpace of forty Tears: 
from which it was contended, that the general Words OTHERS 

WHATSOEVER muſt comprehend, all Claims for which an Action 
was competent, and conſequetitly Claims of Property; and upon tliis 
Ground it was, that the Lords found an Action of Reduction ex ca- 
pite lecti preicribed non utendo within 40 Years, March 18th 1707, 
Murray againſt Irvine. 3 Fas 

_ 3f40, The foreſaid Clauſe mentions Reverſions expreſly, which do 
preſcribe, with an Exception of thoſe incorporated in gremzo juris, 
which cannot relate to legal Reverſions; and therefore, when the Pur- 
ſuer pretends to object Nullities to the Adjudication, ſo as to open it, 
and render the fame ſtill redeemable, he is by the Act expreſly debarred 
non utendo for upwards of forty Years, and it muſt remain ah abſolute 
atid irredeemable Right, 1 IMO wg 
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Dye Lords found, That the Adjudger, tho' forty 

„ deal! Tea in Poſſeſſion, yet, not being infeft, he 

AR. Je, kerle. 5 could not objett the negative Preſcription a- 
WT ps gainſt the Purſuer as Heir. b 


Lord Newhall Reporter. Gibſon Clerk, 


COn_—_— 


U 


July 22, 1725. 
Shaws and their Husbands, 
| AGAINST 


The Heirs-portioners of Glenour. 


The deceaſt John Kennedy of Glenour granted Bond to Shaw of 
1 Nethergrimet for zoo Merks; to which the Purſuers had Right 
by Progreſs. | | | 
Aſter contracting of this Debt, Glenour the Debitor diſponed his E- 
ſtate in favours of his eldeſt Son Alexander Kennedy, who obtained 4 
Charter under the Great Seal, and was thereupon infeft. 

The Defenders, Siſters to the ſaid Alexander Kennedy, being ſer- 
ved Heirs to their Brother, who repreſented his Father præceptioue he- 
reditatis, were purſued for payment of the above Bond. 8—|—\ 

The Defenee made for them was, That tho' their Brother would 
have been liable for their Father's Debt præceptioue hereditatis, yet 
that being a penal paſſive Title o trauſit in heredes, and therefore 
it could not be tranſmitted againſt the Heirs of the Diſponee beyond 
the Extent of the Subject: That this paſſive Title had a near Reſem- 
blance to that of geſtio pro herede, which is not tranſmitted againſt the 
Heirs, neither ſhould the other. | __ 

To which it was anſwered, That the Rule by which penal paſſive 
Titles do not tranſmit againſt Heirs comes from this, that ſuch Actions 
have their Riſe ex delicto or quaſi delicto; and that there is this fur- 
ther Reaſon likewiſe, that geſtio 2 herede does not tranſmit, that it 


is magis auimi quam facti, and after the Death of the Perſon who is 
ſaid to behave, his Succeſſors cannot ſo well explain quo animo or ti- 
tulo his Predeceſſors did intromit. N 


Act. Pat. Grant. | | | . a 1 
ar al. The Lords found the Defenders liable in ſolidum. 


Lord Milton Reporter. | Murray Clerk. 


N. B. It was alledged for the Purſuer, That a Queſtion, ſuch as this, 
had been determined 3d December 1701, Wilſon contra Innes, where 
the Lords found; That this paſſive Title had the ſame Effect with a 


8 as Heir, becauſe it did not preſcrive, and did tranimit againſt 
the Heir. 


18 | SS Archibald 
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| July 27, 1725. 
Archibald Robertſon Merchant in Edinburgh, 


AGAINST | 


Meſſ+s. Gibſon and Hall, two of the Principal Clerks of Seſſion: 


I JPon occaſion of a Complaint's being exhibired to the Lords by Mr. 
Robertſon, ſetting forth, That he had given in a Bond, which 


had been aſſigned to him, to be regiſtrate in the Clerks Office, and that 


he could not, for the Space of ſome Months, obtain an Extract of it, 
tho” it had been often required; and that Arreſtment having been uſed 
in the Debitor's hand within that Time, he was in hazard of loſing his 
Money: Concluding, That the Clerks, on account of this Malverſati- 
on, ſhould be liable for the Sum in the Bond. 

It was found, That the Clerks were 7 to give out Extract: 
of Bonds, or other Writs, a four Hours after they were gi- 
ven in to be regiſtrate: But if the Preſenter of the Bond or other 
Writ ſhould intimate to the Clerks that there was periculum in mo- 
ra, in that Caſe the ſame ought to be given out without Delay. 

The Lords, upon another Application, found the Clerks liable in 


Expences to the Complainer. 


"And. Macdowal for the W 
Alt. Ja. Ferguſſon. 


Lord Cowper Reporter. ä Juſtice Clerk. 


_— — 


July 28, 1725. 
The Viſcount of Garnoct and his Creditors, 


AGAINST 


The Maſter of Garnock and other Heirs of Entail of 9 ir John 
Crawford of Kilbirny. 


Ol John Crawford made an Entail of his Eſtate, Anno 1662, in fa- 
vours of his Daughter Margaret, and the Heits therein ſubſtitute 
to her, with prohibitory and irritant Clauſes againſt contracting of 
Debts, or doing any other Deed, whereby the Eſtate, or any part 
thereof, might . or evitted ; declariug that all Deeds 
contrary to the ſaid Proviſion, done by the Heirs, ſhould be void 
and null, by way of Exception or Reply. Upon this Deed the faid 
Margaret was infeft, and her Saſine contained verbatim the Limitati- 
ons and Proviſions in the Entail ; which Infeftment was, in June 1663, 
confirmed by a Charter under the Great Seal, in ſo far as concerned 
the Lands holden of the Crown ; and the Limitations were likewile 
ſpecially ingroſſed in the Charter. 8 
5 | Jobu 


— 


— 
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John late Viſcount of Carnoch, Son to the ſaid Margaret, was af- 


ter her Death. infeft, Auuo 1684, in the Lands of Dramray, holdin 


of the Dutcheſs of Lenox, by aPrecept of Clare; and the Saſine dere 
Secundum formam & tenorem priorum infeofamentorum dict. terra- 
rum, & ſub & ex proviſionibus in iiſdem content. tradatis, Gc. 
The ſaid Fohn, Anno 1690, was ſerved Heir in ſpecial in the Lands 
that held of the Crown, and the Retour expreſly referred to Marga- 
ret's Charter, and bore theſe Words, Secundum & virtute carte, Tc. 
& /ub & ſupra reſervationibus ,proviſionibus ibi ſpecificat. dedata, 
Sc. and in like manner the Saſine following upon the Retour bore the 
ſame Words. | 
The ſaid John contracted conſiderable Debts, which were corrobo- 
rate by his Son the Purſuer, who as Heir ſerved and retoured to him, 
brought a Proceſs for the Sale of the Eſtate, or ſuch part of it as would- 
ſatisfy and pay his Creditors: In which Action he was oppoſed by the 


Defenders the other Heirs of Entail, who objected, That the Sale could 


not proceed for payment of the Creditors, becauſe they had not con- 
tracted bona fide, ſince they could not but know, that the Eſtate was 
given under Conditions diſabling their Debitor from contracting Debts 


ſo as to affect the Eſtate; for not only the Infeftment and Charter 1663 
contained the irritant Clauſes in the Entail, but Johu's Infeftment Anno. 


x684, and his Retour and Saſine as Heir to his Mother, Anno 1690, 
contained a general Reference to the Charter upon the Entail. 

It was an{wered for the Purſuers, That a general Reference to for- 
mer Charters was by no means ſufficient to put the Creditors in mala 
fide; for by the Act of Parhament 1685 it was neceſſary that in eye- 
ry Conveyance and Infeftment in the Perſon of the ſucceeding Heir, 
the Proviſtons and irritant Clauſes ſhould be repeated, otherwiſe they 
were not to militate againſt Creditors: And the Indulgence which the 
Law has given to the ſettling of Eſtates, ſo as to make them unalicn- 
able, againſt the Nature of Property, is not to be preſumed to take 
place; but ſuch open and plain Notice muſt be given, as that none can 
pretend Ignorance of the Limitation of the Right, which a general Re- 
ference to former Infeftments can never be; the Creditors not being 


obliged to ſearch any further than the preſent Poſſeſſor's Right, and 7 


they ſhould not thereby have full Intimation of their Hazard, they act- 
ed bona fide. | . 45g 

Replied for the Defenders, 1920, That the Act 1685 could not regu- 
late the preſent Caſe, becauſe the Entail was made prior to that Act; 
and the whole Words of the Act do relate to Deeds and Settlements 


to be made thereafter. 240, That the Act of Parliament appoints 
the irritant Claules to be inſert in Procaratories, Charters, Precepts 


and Saſines, in the original Infeftment, that they may once become 


effectual real Burdens upon the Settlement; but when it mentions theſe 
Clauſes to be repeated, the Words are Rights and Conveyances, which 


ou at new Di ſpoſitious and Reſignations, not Retours ; for an 
cir who bruiks by virtue of a Service, enjoys the Eſtate upon the 


Right to which he is lerved, Services and Retours thereon, being pro- 


perly Tranſmiſſions of the old Rights; and thus the Legiſlature prevent- 


_ ed an Ablurdity that might have otherwiſe followed, by the Heir of 


Entail's taking out a new Charter upon his own Reſignation, leaving 


out the irritant Clauſes, and then ſelling off the Eſtate. 
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It was duplied, That the Words in the Beginning of the Act of Par. 
liament are, ſtatutes and declares, which plainly were intended to giye 
Authority to prior Entails, whereof there was ſome Doubt if effectual 
before that Statute ; and if it were otherwiſe, Tailzies made before the 
| Act would not only be in a better Caſe than thoſe made after it, tho' 
4M authorized by a ſpecial Statute, but the Care and Anxiety which the 
Vt Statute diſcovers, to prevent the enſnaring of Strangers Contracters, 

| would be rendred ineffectual, becauſe there can be no Security but that 

in ſome part of the Progreſs of an Eſtate, an Entail may have been and 

may be — out, to exclude Creditors who had contracted optima 
| fide. 2do, By the Words Rights and Conveyances is meant, that the 
irritant Clauſes muſt be repeated in the ſubſequent Titles, eſtabliſhing the 
Yh Tailzie in the Heirs, whether Services, Charters, Precepts, &c. 
I for the Reaſon of the Legiſlature is mentioned, vi. that Creditors 
10 might contract bona fide, when they ſaw that the Heir was ſeaſed of an 
n Eſtate, and no expreſs Limitation upon him from contracting of Debt. 


The Lords found, That the At 1685 regulates the 
Tranſmiſſion of Tailzies made before the ſail 


Ad. Ja. —— & > AH, as well as theſe made ſince; and found, 

3 . that the general Reference in the Saſine was not 

Pat. Boyle, ſufficient to interpel Creditors according to the 
Act 1685. 

Lord Polton Reporter. Murray Clerk. 

ky ; o 


July 30, 1725. 
Andrew Home, 


AGAINST 


The Creditors of Lady Eccles. 


T was alledged, That an Arreſtment was null, becauſe ir bore to be 
laid on at Mr. Home's Houle in Edinburgh, whereas he had no Re- 
fidence but in the Country: Yet the Lords /uſtained the Arreſtment, 
the Uſers of it proving that Mr. Home had a Houſe taken for his 
Children at Edinburgh, and that he was in Town at the Time of ex- 
ecuting thereof, altho he had not ſtaid for forty Days upon the 
Place. | : 


AR. Jo. Erskine. 
Alt. Ja. Colvil. 


Juſtice Clerk. 


Sir 


„ I. "0 


\ 
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July 31, 1725. 
Sir Laurence Mercer of Aldie, 
AGAINST 
Francis Drammond of Hallhole. 


Þ* a Declarator of Thirlage of the Lands of Hallhole to Sir Lan- 
rence's Mill of Littleour, the Lords found the Lands aſtricted to 
the ſaid Mill: But as to the Services, there being only a Proof of 
Halthole's aſſiſting in bringing home the Milſtones, he therefore con- 
tended, That he was free from the other Services, ſuch as ſupporting 
the Mill-houſe and Dam-dykes. 


It was anſwered, That the Defender ought to be liable to all the 


_ uſual Services, as the legal Conſequence of the Aſtriction, tho' the He- 


ritor might not have called the Sucken to every particular Service. 


The Lords found, That the Heritor of the Mill had, 

in conſequence of the Aſtriction, Right to the Mill. 

Services; and found the Carriage of Materials for 

AQ. Bb. Craigie ſupporting the Mill. houſe was a natural Service, 
Alt. Pat. Leith. $ as well as ſupp 

Milſtones, altho' the Heritor might not have cal- 


led the Sucken to that particular Service for the 
Space of forty Tears, «+ | 


5 


G:b/on Clerk. 


* * p * » 
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Eodem Die. 


Dame Jean Skene, and Sir Alexander Forbes of Foverai 


her Husband for his Intereſt, - 


AGAINST 


Elizabeth Skene, and George Skene of that [it her Hus 
band, &C. 


Me. George Skene, Father to theſe Competitors, purchaſed the E- 
{tate of Carelſton from the Truſtees of 8 and took the 
Diſpoſition thereof to himſelf and his Heirs and Aſſignies whatſoever. 
Thereafter he made an Entail of the Eſtate, in form of a Diſpoſition, in 
favours of his eldeſt Daughter £/;zabeth and the Heirs of her Body; 
which failzicing, to the other Heirs fubſtitute in the Tailzic, aſſigning 
them to the Procuratories in his Right: And this Decd he delivered, 


lealed up, to a Friend, with Inſtructions that ir ſhould not be made 
publick till his Death. 
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berate Settlement of his Eſtate, no Intention of his to alter it ought to 


— 


—— 


— 


Afterwards he expede a Charter upon the Procuratory in Crantul. 
ly's Diſpoſition ; and upon that Charter to him, and his Heirs and Af: 


lignies whatſoever, he was infeft, 


So ſoon as the Major died, the Lady Scene his eldeſt Daughter pro- 
ceeded to ſerve herſelf Heir of Entail ; but her Service was ſtopped, 
upon application by my Lady Forbes, who, as one of his Heirs of 
Line, took out Brieves for a Service, as Heir-portioner upon the In- 
feftment. And the Diſpute turned upon this Point, Whether the ta- 
king the Infeftment, upon the Charter proceeding on Grantully's Re. 
ſignation to the Major and his Heirs whatſoever, (after executing the 
Tailzie) imported a Reyocation of the Tailzie or Deſtination of Suc- 
ceſſion in favours of a limited Line of Heirs, and ſent the Succeſſion 
again to Heirs whatſoe ver. IS 

It was anſwered for my Lady Forbes, That the Major had only a 


perſonal Right by the original al pb ; that the Entail was like- 


wiſe no more than a perſonal Deed completed as far as the Nature of 
the Thing would admit, by aſſigning the Procuratories, and that it did 


not contain any Clauſe reſtraining the Major's Power of revoking or al- 


tering. From all which it was argued, That the ſubſequent formal 
Feudal Inveſtiture, in favours of Heirs whatſoever, was an Alteration 
of the Entail : For, ſince. by the original Conveyance to the Major 
upon his Purchaſe, the Lands were diſponed to him and his Heirs 
whatſocver, it was paſt Doubt that if no ſubſequent Deed had been 
done, the Heirs general would haye ſucceeded ; and as the original 


- Deſtination was no otherwiſe altered than by this latent Tailzie, which 


did not reſtrain the Major's Power of revoking or altering, his After- 
Reſignation in favours of his Heirs general, and taking Infeftment ac- 
cordingly, was as formal an Alteration of the Entail, as the making of 


the Entail was of the original Deſtination: And de facto the Right of 


the Eſtate was veſted in the Heirs general; for the Entail, which the 
Major might have completed in fayours of the Heirs therein named, 
could not now be effectual, becauſe the Procuratories which ſtood aſ- 
ſigned to them, were executed in fayours of himſelf and his Heirs 
whatſoever. 240, It was pled, That the preſent Caſe was quite diffe- 
rent from that of a Bond of Tailzie, containing an Obligation on the 
Granter, not infeft, to reſign in favours of a particular Line of Heirs 
of Entail; in which Caſe, ſhould he afterwards take Infeftment to him- 
lelf and his Heirs whatſoever, it might be conſtrued as done in imple- 
ment of the Obligation in the Bond of Tailzie, and the Heirs whatlo- 
ever would be obliged to enter and denude in fayours of the Heirs of 
Entail: But in this Caſe there was no Obligation at all upon the Ma- 
jor, or his Heirs general, to any fort of Preſtation; and no more was 
done to make the Diſpoſition in favours of the Heirs of Entail cfle- 
Ctual, than the granting an Aſſignation to the Procuratories, with a 
Deſign no doubt that the Major might complete the Tailzie, if he was 
ſo minded : But fince he actually withdrew thoſe Procuratories, and 
uſed them in fayours of himſelf and his other Heirs, it was plain that 
the Alteration was de facto a Revocation of the Tailzie, the laſt Settle- 
ment being quite inconſiſtent with it. . 1 

It was on the other hand pled for the Heirs of Entail, That the 
Tailzie made by the Major, ſoon after his Purchaſe, being a moſt deli- 


be 


6 
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be preſumed, eſpecially fince the two Methods only known in Law to 
make ſuch an Alteration were ſo obvious and eaſy, vi. either to can- 
cel the Tailzie, or alter it by an 1 1 Deed in hy ye 
That the Procuratories ufed by the Major in the Reſtgnation which 
he made; were no new Deeds, but ſuch as did really fubſiſt before his 
making the Entail ; which ſhows that his Intention was not to alter 
ir, but rather to make it valid, ſince he reſigned and took Infeftment 
upon the very Titles which were in his Perſon before executing the 
Tailzie: It was done, no doubt, to complete his own Right in a Feu- 
dal way, but could not be deſigned as an Alteration of the anxious 
Settlement by Entail ; for had that been his Intention, he would 
have cancelled the Tailzie, which was ſtill under his Power, tho' de- 
poſited in the hand of a Friend: That the Major having expreſly ap- 

ointed the Depoſitation to continue till after his Death, and that the 
Entail ſhould not be made publick till that Time, it r to be the 
ſame ching as if he had ordained it to be then delivered and no ſooner, 
and was equal to his Delivery of the Entail after Infeftment had been 
taken to himſelf and his Heirs whatſoever; and if this laſt had been 
the Caſe, no Body could doubt but he intended that the Entail ſhould 
be effectual, as much as if it had been made after taking the Infeft- 
ment: The Major therefore, by ſuch an Act, ſhowed that he meant 
no more by taking the Infeftment than to complete the Right in his 
own Perſon, leaving the Heirs whatſoever ſubject (as in Law they 
were) to implement any Diſpoſition made by him either before or 
after. | | 

That the Charter to the Major and his Heirs whatſoeyer might ve- 
ry well comprehend every Perſon who could be Heir to him, and 
conſequently rhe Heirs of Tailzie, who in virtue of his r e Will 
were preferable to his Heirs at La. who plead their Succeſſion onl 
in virtue of his implied Will: And tho' Heir whatſoever, in the 
Charter, do mean Heir off Line, and would have carried the Eſtate 
to them, in caſe no other Deed had been executed by the Major, 
yet ſince he had formerly pointed our thoſe whom he intended 
ſhould ſucceed him in the Eſtate, that Eſtate muſt deſcend to theſe 
Heirs. 

That a Diſpoſition of one's Eſtate to certain Perſons does ſufficient- 
ly expreſs the Diſponer's Intention, that it ſhould go to them; and 
therefore as neceſſarily imports an Obligation upon his Heirs at Law 
to denude in fayours of thele Perſons, as a Bond of Tailzie would 
haye done. | 

That the Heirs of Tailzie may be conſidered as the Major's Afſ- 
ſignies or Diſponees, and therefore muſt ſucceed preferably to his 
Heirs at Law, who are to be conſidered as much under an Obligation 
to fulfil the Major's Deed in their favours, as they would have been to 


make over the Eſtate to any other Perſon to whom the Major might 
have diſponed it without Procuratory or Precept. 
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urn 


The Lords found, That Major George Skene 
his expeding a Charter and taking Infeft. 
ment thereon after the Tailzie, upon the 

h | Procuratory in the Diſpoſition, conceived 

Act. Dun. Forbes Adyocatus 7 in favours of- Heirs or A. nes what ſo. 
8 2 DURA ever, prior to the Tailzie, did not import 
a Nevocation or Alteration of the ſaid 

Tailzie ; and therefore repelled the Ob. 

jection proponed for Dame Jean Skene and 


her Husband, 
Gib/on Clerk. 


Petermined upon a Hearing in Preſence, 
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